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Abstract:

This article aims to discuss Nahdlatul Ulama’ (NU)’s responses to
the environmental crisis in Indonesia. It portrays social context
beyond the birth of NU’ fatwas concerning with ecological
issues and the follow-up steps to build eco-literacy among
nahdliyyin. The results of the study indicate that the emergence
of ecological or green fatwas was based on the concern of NU’s
Executive Boards who are aware of the increasing scale of the
Indonesian environmental crisis. The idea to respond to this
environmental crisis has appeared since the 29th NU Congress
in Cipasung, Tasikmalaya, West Java. NU contributed by
issuing ecological fatwas through Bahtsul Masa’il forum from the
figh perspective as a guide for nahdliyyin to manage the
environment in a friendly and sustainable manner. As for the
examples of follow-up steps on those fatwa were through a
program called Bank Sampah Nusantara (Archipelago Garbage
Bank) with its campaign for Nusantara Bebas Sampah (Zero Waste
Archipelago) under the management of NU’s Lembaga
Penanggulangan Bencana dan Perubahan Iklim (Agency for
Disaster Management and Climate Change).
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Moh. Mufid

Abstrak:

Artikel ini bertujuan mendiskusikan respon Nahdlatul Ulama
(NU) terhadap krisis lingkungan yang terjadi di Indonesia. Ia
menggambarkan konteks sosial di balik lahirnya fatwa-fatwa
bernuansa ekologis ala NU dan tindak lanjutnya dalam upaya
membangun masyarakat nahdliyyin yang memiliki semangat
sadar lingkungan (eco-literacy). Hasil kajian menunjukkan bahwa
lahirnya fatwa-fatwa ekologis atau green fatwa tersebut bermula
dari keprihatinan Pengurus Besar NU perihal fenomena krisis
lingkungan di Indonesia yang semakin memprihatinkan.
Gagasan untuk merespon fenomena krisis lingkungan ini telah
muncul sejak Muktamar NU ke-29 di Cipasung, Tasikmalaya,
Jawa Barat. Adapun kontribusi NU dalam konteks ini adalah
mengeluarkan fatwa-fatwa bernuansa ekologis dalam perspektif
figh melalui lembaga Bahtsul Masail-nya sebagai panduan agar
para nahdliyin berinteraksi dengan lingkungan secara ramah dan
berkelanjutan. Adapun contoh langkah tindak lanjut dari
berbagai fatwa tersebut adalah program bertajuk “Bank Sampah
Nusantara” dengan kampanye “Nusantara Bebas Sampah” di
bawah komando Lembaga Penanggulangan Bencana dan
Perubahan Iklim (LPBI) milik NU.

Kata Kunci:
Fatwa-Hijau; Bahtsul Masail; Krisis Lingkungan

Introduction

The current environmental crisis has become a global issue.
Global warming, for instance, is of concern to the world community
and its threats to the environment are getting public attention more and
more. This makes very much sense as both climate change and global
warming have in many ways negatively impacted the environment and
humanity.! Awareness and action in responding to this phenomenon
are inevitably needed for Muslim communities that have
environmentally friendly doctrines. Islam itself offers a holistic view of

1 Nik Nazli Nik Ahmad and Dewan Mahboob Hossain, “Climate Change
and Global Warming Discourses and Disclosures in the Corporate Annual
Reports: A Study on the Malaysian Companies,” 2015, 246-53.
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creation while the Qur’an clearly sets out the obligation to preserve the
environment.?

This research discusses green fatwas in Nahdlatul Ulama Bahtsul
Masail forum. It focuses on fatwas with ecological and pro-
environmental spirits that had been decided in the Bahtsul Masail
forums at the 32nd Nahdlatul Ulama Congress in Makassar and the
33rd Nahdlatul Ulama Congress in Jombang. Additionally, it also
examines ecological fatwas after the congress in Jombang such as a
fatwa regarding the lobster seed export policy which had been a
controversial issue then catches the attention of the public quite
recently .3

Nahdlatul Ulama is the largest Islamic organization in Indonesia.
It has a strategic position in discussing religious discourse, including
those related to environmental issues. Moreover, this phenomenon has
become a very popular public discussion theme both on a national and
global scale.* Nahdliyin as a big part of Indonesian society certainly has
an important role in environmental preservation efforts as their moral
responsibility in carrying out socio-religious and socio-ecological life.
Awareness of the importance to care for the environment and to protect
it through religious values, therefore, finds its relevance.’

Nahdlatul Ulama as the subject of this study has been becoming
the focus of many critical and in-depth studies. In a broad classification,

2 Norah bin Hamad, “Foundations for Sustainable Development:
Harmonizing Islam, Nature and Law” (Pace University, n.d.),
http:/ /digitalcommons.pace.edu/lawdissertations/20/ . Accessed 20
Oktober 2020.

3 Https:/ /www.kompas.com/Tren/Read/2020/07/25/110500065/ pro-
Kontra-Kebijakan-Ekspor-Benih-Lobster-Di-Era-Edhy-Prabowo-?Page=all,”
n.d. Accessed on 25 September 2020.

4 Irfan Ilyas Vania Zulfa, Milson Max, Iskar Hukum, “Isu-Isu Kritis
Lingkungan dan Perspektif Global,” Journal Green Growth dan Manajmen
Lingkungan 5, no. 1 July (2016): 30.

5 Thiyas Tono Taufig, “Lingkungan dan Kearifan Lokal Masyarakat
Muslim-Kristen Pesisir Banyutowo,” Living Islam 1, no. 2 Nopember (2018): 4.
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there are several typologies of scientific studies of Nahdlatul Ulama:
First is research about Nahdlatul Ulama from the aspect of its central
figures, such as KH. Hasyim Asy’ari, Gus Dur, Gus Mus, KH. Sahal
Mahfudz and other figures.¢ Second is research related to the political
attitudes of Nahdlatul Ulama’. Third is research related to Nahdlatul
Ulama ideology.? Fourth is research on the legal ijtihad of Nahdlatul
Ulama.

Specifically, research on Nahdlatul Ulama ijtihad products as
formulated in Bahtsul Masail forum has been conducted by several
researchers. To mention some, there found research by Ahmad Zahro?,
Lakpesdam Jakarta,0 Rifyal Ka’bah!!, Pujiono,? Ahmad®3, and others.
In further examination, it is found that studies on Bahtsul Masail fatwa

6 Beberapa penelitian tentang tokoh-tokoh NU di antaranya adalah:
Sutrisno, Nalar Figh Gus Mus (Yogyakarta: Pustaka Pelajar, 2010) Jamal
Ma’'mus Asmuni, Mengembangkan Fikih Sosial KH. MA. Sahal Mahfudh (Jakarta:
Quanta, 2015), Greg Barton, Biografi Abdurrahaman Wahid Edisi Baru
(Yogyakarta: IRCiSOD, 2019) dan karya lainnya.

7 Ridwan, Paradigma Politik NU (Yogyakarta: Pustaka Pelajar, 2004) Greg
Fealy, Ijtihad Politik Ulama: Sejarah NU 1952-1967 (Yogyakarta: LKiS, 2003),
Asep Saiful Muhtadi, Komunikasi Politik Nahdlatul Ulama: Perqulatan Politik
Radikal dan Akomodatif (Jakarta: LP3ES, 2008).

8 Khamami Zada and A. Fawaid Sjadzali, ed., Nahdlatul Ulama: Dinamika
Ideologi Dan Politik Kebangsaan (Jakarta: Kompas Media Nusantara, 2010).

° Ahmad Zahro, “Lajnah Bahtsul Masail NU 1926-1999: Telaah Kritis
terhadap Keputusan Hukum Figh” (UIN Sunan Kalijaga, 2001).

10 Lakpesdam Jakarta, Kritik Nalar Figih NU: Tranformasi Paradigma Bahtsul
Masail (Jakarta: Lakpesdam, 2002).

11 Rifyal Ka’'bah, “Keputusan Lajnah Tarjih Muhammadiyah dan Lajnah
Bahtsul Masail NU Sebagai Keputusan Ijtihad Damai di Indonesia” (Jakarta:
Universitas Indonesia, 1998).

12 Pujiono, “Perilaku Ekonomi Warga NU Kabupaten Pasuruan dalam
Perspektif Hukum Islam; Studi Penerapan Putusan Bahtsul Masail” (IAIN
Sunan Ampel, 2010).

13 Ahmad, “Implementasi Ijtthad Tahqiq Al-Manat dalam Fatwa Lajnah
Bahtsul Masail Nahdhatul Ulama dan Majelis Tarjih dan Tajdid
Muhammadiyah (Studi Analisis Komparatif Fatwa Ekonomi)” (UIN Alauddin
Makasar, 2017).

176 al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 173-200



Green Fatwas in Bahtsul Masa’il: Nahdlatul Ulama's

products were carried out by researchers with their own respective
characteristics from methodological studies to thematic legal products.

Among those studies, I choose to specifically portray LBM-NU
(Lembaga Bahtsul Masa’il-Nahdlatul Ulama’ or Nahdlatul Ulama’
Bahtsul Masa'il Forum) fatwa products on ecological concerns. I focus
on examining the fatwa through socio-historical background analysis
and its implications for nahdliyin’s attitude toward the environment.
The fatwa itself is a response to global and national phenomena
regarding the increasingly worrisome environmental crisis which
requires people to be much more aware of the importance of being
environmentally friendly. Moreover, it also aims to avoid natural
disasters due to human ignorance of the environment which also
becomes a current major problem in Indonesia.4

The significance of this study is obvious from two aspects. First,
LBM-NU has the authority to discuss legal issues on public matters
including mahdhah worship issues as well as socio-ecological issues,
particularly the one that threatens the sustainability of the earth's
environmental ecosystem. Second, LBM-NU fatwa products serve as a
life guide for the Muslim community, especially nahdliyin, in
interacting with the surrounding environment. Therefore, the fatwa
plays an important role in building awareness and concern among the
Muslim community towards the environment. Based on it, this study
is expected to actualize legal thinking through a study of Nahdlatul
Ulama Bahtsul Masa'il fatwa products on a socio-ecological issue that
has been becoming global and national discourse.

Method

14 Walhi, “Tinjauan Lingkungan Hidup 2020: Menabur Investasi Menuai
Krisis Multidimensi” (Jakarta, 2010), 12, https://www.walhi.or.id/wp-
content/uploads/Laporan Tahunan/Outlook 2020.pdf.
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This is a library research using historical and philosophical
approaches. The historical approach aims to describe socio-historical
context beyond the birth of ecological fatwas, while the philosophical
approach intends to analyze the fatwas on the basis of maqasid
syari'ah.15

The data of this study consists of fatwa resulted from 32nd
Nahdlatul Ulama Congress in Makassar, 33rd Nahdlatul Ulama
Congress in Jombang, the documents of Bahtsul Masa’il decision
Number: 06 of 2020 concerning the export policy of Lobster seeds, as
well as two books from studies of LBM-NU entitling "Figh of Waste
Management" and "Figh of Renewable Energy". The research data were
then analyzed using a historical-philosophical approach.

Environmental Issues in Bahtsul Masa’il: Products of Ecological
Fatwas

Historically, the idea to respond to the environmental crisis
phenomenon had occurred since the 29th NU Congress in Cipasung,
Tasikmalaya, West Java. Therefore, the congress held in 1994 can be
claimed as the embryo of the "Figh al-biah" idea in Nahdlatul Ulama
cultural tradition. At the congress, environmental pollution law had
even been stipulated as haram (forbidden action) and was categorized

15 The use of magasid syariah approach in a variey of research is carried out
by many contemporary researchers. Among others, there found Ahmad Imam
Mawardi, Figh Minoritas: Figh Al-Aqalliyat Dan Evolusi Magqasid Al-Syariah Dari
Konsep Ke Pendekatan (Yogyakarta: LKiS, 2010). Harun al-Rasyid, Fikih Korupsi:
Analisis Politik Uang di Indonesia dalam Perspektif Magasid Al-Syariah (Jakarta:
Kencana, 2016). Moh. Thariquddin, Pengelolaan Zakat Produktif Perspektif
Magasid al-Syariah Ibn Asyur (Malang: UIN-Maliki Press, 2015). Zainab al-
Alwani, al-Usarah fi Magqasid al-Syariah: Qiraah fi Qadaya al-Zawajwa al-Talaq fi
Amrika (USA: The International Institute of islamic Thought, 2013) and other
studies.
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as a criminal act (jarimah).¢ Furthermore, through Bahtsul Masail, NU
has accused environmental pollution acts as a type of crime.

Three years later, on Halagah National Forestry and Environment
Movement (GNKL; Gerakan Nasional Kehutanan dan Lingkungan
Hidup) held on 20-23th July 2007, PBNU had taken one step forward
for accentuating its concern in responding to ecological issues. It
obliged Nahdliyin to fight for environmental preservation (jihad bi'iyah)
and claimed it as a movement to care for the environment. They were
told to plant and care for trees, conserve forests, soil, water, and
biodiversity, improve mining areas, help with disaster management,
build national food and energy security, increase competitiveness of
domestic products, neutralize global market penetration, and maintain
national economic stability.

The decision of the Cipasung congress (1994) and PBNU Halagah
(2007) were the starting points for NU’s awareness in guarding
environmental political policies in Indonesia. The literacy of nahdliyyin
regarding the importance of protecting the environment is a real
contribution in order to realize sustainable development, particularly
at the ecological aspect. As a mass organization that has succeeded in
building a civil society, it makes sense if NU also aims to succeed in
developing ecological awareness through building eco-society for the
benefit of environmental preservation.

Furthermore, at the 32nd NU congress in Makassar, Bahtsul Masa'il
had again discussed several issues in the field of environmental issues,
such as the law of illegal fishing.1” Subsequently a year later, at the 33rd

1 See, Decision of Nahdlatul Ulama 29th Congress in
CipasungTasikmalaya onl Rajab 1415 H. / 4 Desember 1994 M. “Keputusan-
Muktamar-Nahdlatul-Ulama-Ke-29-Cipasung-Tasikmalaya-4-Desember-
1994,” accessed September 20, 2020,
https:/ /www .laduni.id/ post/read /63122 / keputusan-muktamar-nahdlatul-
ulama-ke-29-cipasung-tasikmalaya-4-desember-1994-m.html.

17 The Decision of Commission of Bahtsul Masail Diniyah Wagqi'iyah
Muktamar Nahdlatul Ulama XXXII 2010. See,
“Hasil_Keputusan_Muktamar_Ke_32_ NAHDLATUL_ULAMA_di_Makassar
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Congress in Jombang, East Java, the environmental issue came up again
and became a discussion theme at the forum. The forums examined
several contemporary issues related to environmental problems,
including the law of burning and sinking foreign ships carrying out
illegal fishing; the law of excessive exploitation of nature; and the land
conversion law.

More specifically, the ecological fatwas from the discussion of
Bahtsul Masa’il include the following;:

1. Fatwa of Illegal Fishing

The illegal fishing practice is one of the problems for Indonesian
fishery resource management. The Indonesian fishery resource is often
exploited by fishermen from neighboring countries. On the other hand,
sometimes, Indonesian fishermen also make the same in the borders of
neighboring countries.

Therefore, the Bahtsul Masa’il forum found it urgent to discuss the
legal status of the practice. There are at least three issues in the
discussion. First is whether the practice is categorized as an act of theft
(sarigah in the study of figh). Second is whether the law of national
borders automatically becomes the law of property rights and the third
is on the legal status of the stolen fish.

Answering this problem, the Bahtsul Masa’il concluded that the
theft of fishes is out of sarigah concept in the term of figh. However, it is
considered forbidden because it violates international agreements. This
closely relates to the result of a discussion on the second problem that
the state boundaries cannot become legal provisions of ownership
although it might become legal provisions in the rights of state power.

_22 28 Maret_2010.,” 2010,
https:/ /www.academia.edu/42099304/Hasil_Keputusan_Muktamar_Ke_32
_NAHDLATUL_ULAMA_di_Makassar_22 28 Maret_2010.
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In this context, the stolen fish might be seized by the state as its original
owner as ta'zir mal (in the context of state power).18

2. Fatwa on Burning and Sinking Illegal Fishing Vessels

Continuing the discussion of the Bahtsul Masa’il forum at the 32nd
NU Congress in Makassar about illegal fishing, the next congress at
Jombang discussed the related issue, namely the practice of burning
and sinking illegal fishing vessels. The forum provided a legal answer
for supporting environmental protection.

It concluded that the practice of burning and sinking any foreign
illegal fishing vessels is allowed as they have violated the territory law
of Indonesia. The consideration is on the benefit that the fatwa brings
for protecting the sovereignty of Indonesia as a country. In the concept
of Islamic law, this punishment is categorized as a form of ta'zir.
However, if it is deemed necessary to change the form of ta'zir to
another one, Islamic law might justify the new form as long as it gives
benefits for public (maslahah 'ammah).1

18The references in determining the law of illegal fishing are as follow:
Hasyiyah al-Jamal (p. 470-471), Faid al-Qadir vol. VI (p. 276), Rawdhah al-Thalibin
wa Umdah al-Muftin vol. Il (p. 430), al-Tasyri” al-Jina’i al-Islami vol. I (p. 295-
296), Qurrah al-Ain (p. 96-97), Bughiyyah al-Mustarsyidin (p. 91), Hasyiyah
Qalyubi wa Amirah vol. IX (p. 461), al-Thuruq al-Hukmiyah fi al-Siyasah al-
Syar’iyah (p. 266-279).

19The references of formulating the fatwa are as follow: al-Tasyri’ al-Jina'i al-
Islami (vol. 1/295), Hasyiyah Qalyubi wa Umairah, Thya’ Uliim al-Din (vol 2/167),
Al-Ahkam al-Sultahniyah li al-Mawardi (p.237), Fath al-Wahhab vol. 2/289), Al-
Yaqut al-Nafis (p. 707), Al-Hawiy li al-Fatawiy of al-Suyuti (h. 117), al-Figh al-
Islami wa Adillatuhu of Wahbah al-Zuhaili (vol. 8/114), Fath al-Wahhab (vol
2/289), Bughiyyah al-Murtasyidin (p.142), al-Figh ‘ala al-Mazahib al-Arba’ah (Vol.
5/407), Fatawa al-Ramliy (vol. 3/13), Tuhfah al-Muhtaj (vol. 6/21), Al-Hawiy li
al-Fatawi (p. 120), Al-Mawsii’ah al-Fighiyah al-Kuwaitiyah (Vol. 12/h.270), and
Ma’alim al-Qurbah fi Ma’alim al-Hisbah (p. 196).
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3. Fatwa on Disproportional Nature Exploitation

In addition to the previous issue about the practice of sinking and
burning illegal fishing vessels, the 33rd NU Congress at Jombang also
discussed the issue of natural resource exploitation. This refers to
environmental-unfriendly exploitation which has been becoming a
serious problem in Indonesia. Natural resource exploitation is believed
to cause inevitable environmental damage while its scope is often
destructive, excessive and even unlimited.

The discussion on this particular issue led to the following fatwa
decisions: First, it is forbidden (haram, in the term of Islamic law) and
prohibited to do any excessive exploitation of natural resources and
cause any environmental damage. Second, it is also forbidden for the
government to intentionally — without considering administrative and
procedural requirements—issue permits for corporations or mining
companies that cause irreparable environmental damage. Third, it is
obligatory for Muslim communities to do amr ma'ruf nahi munkar
(telling others to do the good and forbidding them to do the bad ones)
according to their abilities.2?0 Along with these three fatawa, PBNU also
recommends Muslims to utilize natural resources in a sustainable and

environmentally friendly manner.

4. Fatwa on Land Conversion

The issue of land conversion was another theme that the Bahtsul
Masa’il forum discussed in the NU 334 Congress in Jombang. It
resulted in two following fatwa. First, the conversion of any productive
land, such as agricultural land or fields to housing, offices or factories
which is believed to give negative impacts (madharat ammah) on the
economy and legal environment aspects is unlawful (forbidden or
prohibited). Second, buying productive land to convert it to any

2The references in formulating this legal treatment are Tafsir al-Razi (vol.
VI1/146), Al-Figh al-Islamiwa Adillatuhu, and Al-Majmu’ Syarah al-Muhazzab
(vol. XII/118).
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infrastructure is lawful. However, when it is believed to give negative
impacts (madharat ammah), the government is obliged to prohibit it.2!

5. Fatwa on Lobster Seed Export

According to the figh perspective, the issue of lobster seed export
policy is under the category of ma'alat figh. It is a branch of figh that
focuses on the impact of any legal actions to various life aspects, mainly
public interest (maslahat). To this extent, the aspect is particularly about
the sustainability of biodiversity-ecosystem as an ecological benefit.
This kind of figh becomes urgent as it observes the impact of any action
to consider in a process of determining the legal status of the action.

Ecologically, in a massive volume, the practice of lobster seed
export will cause the extinction of not only the seeds but also the lobster
itself. The policy, therefore, does not represent Islamic teachings and
even contradicts the spirit to conserve biodiversity. More than that, the
lobster seed export policy will also give negative impacts on the future
generations that they can’t get lobsters anymore due to the extinction
of their habitat.

Meanwhile, from the perspective of the economy, instead of
showing concern to small fishermen, this policy in fact puts the
advantage only on those with big capital. Small fishermen will suffer
much loss and find their daily income decreased. Additionally, this
policy also contradicts one of the Indonesian government's sustainable
development goals, namely conserving and utilizing natural resources
as well as the oceans in a friendly and sustainable manner.2

2IThe references in determining the law are as follow: Al-Majmii” Syarah al-
Muhazzab (vol. XV /227), Hawasyi al-Syiwaniy (vol VI1/224), Fatawad al-Azhar
(vol. VII/79), and Hawiy al-Kabir i al-Mawardi (vol. VI1/1244).

22 The result of Bahtsul Masail of Lembaga Bahtsul Masail (LBM) PBNU
Nomor: 06 Year 2020 about The Policy of Lobster Seed Export, see “Hasil-BM-
Ttg-Kebijakan-Ekspor-Benih-Lobster-Final,” accessed September 20, 2020,
https:/ /www.mongabay.co.id/ wp-content/uploads/2020/08 / Hasil-BM-
ttg-Kebijakan-Ekspor-Benih-Lobster-Final.pdf.
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6. Fatwa on Combating Plastic Waste

Another environmental specific issue that Nahdlatul Ulama’
responses is about plastic waste. Indonesia is experiencing an acute
problem of plastic waste. The impact of this damage is so much
unavoidable that PBNU launched the book "Figh for Plastic Waste
Management". The book was initiated by a team from The Bahtsul Masa'il
forum along with PBNU Disaster Management and Climate Change
Agency (LPBI; Lembaga Penanggulangan Bencana dan Perubahan
Iklim).

Substantially, the book discusses Islamic view on the
environment, the law and sanction of littering plastic waste carelessly,?
the obligation to understand plastic waste management properly,? the
law for tackling plastic waste,?> and the responsible party for that.2 One
important point of the book is its effort and initiative for shifting
society’s paradigm to make them more aware of the environment.?” In
addition, it also tries to increase participation and the role of the
community in tackling plastic waste through presenting this discourse
within the book. It also accentuates that collective awareness of the
environment requires the active participation of all elements in
society.?

7. Fatwa on Environmentally Friendly Renewable Energy

2 See, Team Bahtsul Masail Institute and Agency for Disaster Management
and Climate Change “Figh for Plastic Waste Management,” n.d., http: LBM
and LPBI, t.th), 17 and 24, Accessed
in https:/ /drive.google.com/file/d/1nybueYMH8W_TEQO_pVrxcP3eVGK
hnt0O/view, 30/06/2020.

2]bid., 27.

%]bid., 29.

26]bid., 31.

27Ibid., 39.

2]bid., 47.
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Another book which shows Nahdlatul Ulama’s response on the
environmental issues was entitled "Renewable Energy Figh: Islamic
Views and Responses to Solar Power Plants (PLTS; Pembangkit Listrik
Tenaga Surya)". The book was published by PBNU Institute for Studies
and Human Resources (LAKPESDAM; Lembaga Kajian dan
Pengembangan Sumber Daya Manusia) last 2017. In general, the book
discusses the discourse of renewable energy from a figh perspective.
However, it does not only talk about lawful and unlawful (halal-haram),
but also examines the concepts and practices of renewable energy using
religious perspective both in terms of its advantages and disadvantages
for sustainable community life.?” The book uses Bahtsul Masail’s style as
a method to study, answer, and formulate the law of social problems
related to renewable energy.3

The study on renewable energy from the figh perspective becomes
urgent because the decision to switch the use of fossil to renewable one
as the source of energy was driven by several motives, namely
country’s sovereignty, economic motives, sustainable development
and green economic growth. Various renewable energy technologies
have been furthermore proven reliable in supplying energy needs for
several economic activities both on large and small scales. It is also
known for the ability to provide the energy needed for production
while simultaneously minimizing negative impacts on the
environment.3!

In this context, the religious view on sophisticated technology
through the use of renewable energy is associated with the relationship

2 Marzuki Wahid, ed., Fikih Energi Terbarukan: Pandangan dan Respons Islam
atas Pembangkit Listrik Tenaga Surya (PLTS) (Jakarta-Yogyakarta: Kemala
Konsorsium Energi Mandiri Lestari, 2017), 5
https:/ /www .researchgate.net/publication/323254703_Fikih_Energi_Terbar
ukan_-
_Pandangan_dan_Respons_Islam_Atas_Pembangkit_Listrik_Tenaga_Surya_
PLTS Accessed (30/06/2020).

30 Wahid, 7.

31 Wahid, 39.
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between humans and the universe. Islam obliges three basic principles
to develop in the interaction between Muslim and nature. The First is to
respect the diversity of the universe or respect for nature, the second is
to be responsible as a caliph on the earth with moral responsibility for
nature, and the third is to have cosmic solidarity to save and protect the
eco-system.32

The study in the book concludes that in the Islamic view, energy
in all of its forms is a very vital and urgent need in human life (min al-
umur al-dhaririyah) as there is almost no life without energy. Therefore,
the provision of energy means an effort to maintain and protect the soul
(hifz al-nafs) of mankind which is the goal of sharia (magqasid syariah). At
this level, it is obligatory for the government to facilitate the availability
of energy for its people at an affordable price and environmentally
friendly one for the sake of sustainability on the universal life.?

On the basis of it, Nahdlatul Ulama” (NU) as an Islamic
organization driven by kyai (Islamic scholars) greatly contributes to
encouraging the transformation of rahmat li al-lamin values to become
social-ethic for environmental sustainability. The contribution in
fostering people through environmental education is believed to be
very urgent as kiai’s response to the recent environmental crisis. In this
position, Nahdlatul Ulama’ does not only enlighten the community
through preaching in the field of worship but also responds to socio-
ecological problems in order to save environmental ecosystems amidst
degradation and crisis.

Philosophically, ecological fatwas of Bahtsul Masa’il are an
implementation of magqgasid syari'ah values in responding to socio-
ecological phenomena on the impact of environmental crisis. Islam
itself puts the principle of protecting the environment (hifz al-bi’ah) as a
logical thinking paradigm in formulating responsive and
accommodative law. This is mainly because hifz al-bi'ah as an effort to

32 Wahid, 70.
3 Wahid, 129.
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preserve the environment has become the core of Islamic teachings in
relation to Moslem’s interaction with the environment (habl min al-
alam).

According to its authority, ecological fatwa products have strong
literary references that make them scientifically authoritative.
However, it needs to be noted that from the reference’s type, there
found a paradigm shift in the use of contemporary literature as
references in discussing environmental issues. This can be understood
because environmental issues are relatively new discussion topics that
had not been covered in classical literature such as the authority books
(kutub al-mu’tabarah) that Bahtsul Masai’l forum used to refer to. As a
consequence, the results of ecological fatwa products contain data from
several contemporary kinds of literature such as al-Tasyri 'al-Jinai al-
Islami, Figh al-Islam waAdillatuhu, al-Figh ‘ala al-Mazahib al-Arbaah and
relevant other books.

Meanwhile from a methodological aspect, The Bahtsul Masa'il
forum uses two approaches in formulating ecological fatwas, namely
gawli and manhaji. The former approach, gawli, is a method of making
legal decisions (fatwas) based on information from jurists in classical
books which nowadays still becomes a dominant method. This
approach is clear, for instance, in an ecological fatwa on the law of
illegal fishing, sinking and burning illegal vessels which violate the
law, prohibiting excessive exploitation of natural resources, and law of
land conversion.

Meanwhile, the fatwa on tackling plastic waste and renewable
energy as well as the response on lobster seed export policy uses both
gauli and manhaji approaches. This means that in addition to use
references from classical texts in mu'tabarah (authoritative)
jurisprudence books, it also refers to methodological reasoning with
practical principles of legal istinbath (law decision making).
Additionally, the use of figh principles in deciding legal conclusions has
also become a new feature and characteristic in responding to
environmental issues as a part of contemporary jurisprudence.
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Therefore, it can be said that practically, the decision-making
process in Bahtsul Masa’il trials was carried out through in-depth
studies along with legal reasoning use both gauli and manhaji. This
gives very much sense because as one of the contemporary issues,
ecological problems require reasoning with a certain methodological
approach giving the condition that classical scholars have not
previously discussed it.

Socio-Historical Review of Green Fatwas

As an Islamic mass organization established by some kiais,
Nahdlatul Ulama has made its mind to serve the nation and people
(ummah) mainly in the social sector. This is obvious in NU’s articles of
Association, namely Article 9 letter (c) which states that in the social
sector, NU aims to strive for and encourage the continuous
development in the fields of health service, family’s goodness and
resilience, as well as concern on marginalized / vulnerable communities
(mustadh'afin).

As time goes by and society deals with various new challenges,
Nahdlatul Ulama is demanded to respond to any social problem that
becomes society’s discourse and concern. The environmental crisis, in
this talk, as a global discussion topic, is not excluded. It catches
attention and response from NU kiais especially in relation to cope with
people’s problems because of environmental crisis. Nahdlatul Ulama
seems to really understand that the current environmental crisis is due
to human behavior in the environment that tends to be destructive and
unfriendly. The excessive use and exploitation of natural resources, for
instance, will likely give negative impacts on the development of
Indonesia as a country.

On the basis of it, the 334 Nahdlatul Ulama Congress in Jombang
had underlined an obligation that any industrialization as a result of

3 See the results of the 33rd Nahdlatul Ulama Congress in Jombang, 48.
“Hasil-BM-Ttg-Kebijakan-Ekspor-Benih-Lobster-Final.”
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globalization and current development must be environmentally
friendly and paying so much attention to environmental aspects. The
same goes on for the process of arranging government development
programs in which ecological aspects need to get considered in order
to maintain sustainable environment. One point of NU congress
recommendation is as follows:

“Nahdlatul Ulama as one of owners and founders of this
country is responsible to guide the establishment of
environmentally-friendly development and industrialization. It
needs to ensure that any development and industrialization
program can guarantee environmental sustainability and the
Indonesians’ prosperity.”

Beginning from this context, Nahdlatul Ulama is committed to
contributing in the sense of educating the public on their obligation to
interact with the environment in a friendly manner. They are obliged
to put the priority of ecosystem sustainability in utilizing natural
resources potency.

Among others, this commitment is clear from the issue of some
fatwas from LBM-NU after a series of discussions and decision making.
The fatwa itself is moral-ethical guidance for Nahdliyin. Its making was
based on the concern of nahdliyin kiai and intellectuals regarding the
phenomenon of environmental crisis mainly during the last two
decades.

They do realize that environmental crisis can give a negative
impact on Indonesian development. Various natural disasters such as
landslides, floods, climate change and global warming are among the
concerned phenomena that lead them to take preventive action.
Unfortunately, most of the time, human’s greed in using natural
resources becomes the cause of those disasters.

In a further examination, it becomes clear that ecological fatwas
that LBM-NU issued are under a categorization, although they all talk
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about environmental issues. The category consists of wagi'iyah
(phenomenon based), maudhuiyah (thematic based) and ganuniyah
(policy based) problems. For example, the fatwa on illegal fishing
resulted from The Bahtsul Masail forum at the fatwa commission on al-
diniyah al-wagqi'iyah (religious phenomenon). It occurred the same for
fatwa on burning and sinking illegal foreign vessels for carrying out
illegal fishing.

Historically, the issuance context of the fatwa on illegal fishing
was the phenomenon of illegal fishing around Indonesian water
territory which was increasingly massive. The fishery resources were
automatically so much overexploited by foreign fishermen.
Meanwhile, the fatwa on burning and sinking illegal ships was also
because of illegal fishing practice and is an implementation of Law
Number 45 of 2009 concerning Fisheries.

Moreover, Article 69 paragraph (1) of Law Number 15 the year
2000 states that "fishery control vessels serve to carry out supervision
and law enforcement in the fishery sector within the Indonesian fishery
management area." Meanwhile, paragraph (4) states that in the
implementation of the function mentioned in the paragraph 1, fisheries
investigators and/or supervisors can carry out special actions namely
burning and/or sinking fishing vessels with foreign flags based on
sufficient initial evidence".

In this case, the Indonesian Ministry of Marine Affairs and
Fisheries is given the authority to carry out the mandate of this Law. In
accordance with it, the former minister, Susi Pujiastuti, is known for
her strict policies against illegal fishing practices and firmness in
sentencing the penalty for sinking illegal foreign vessels.3> Since
serving as the minister, the number of destroyed vessels from fisheries
crime cases from October 2014 to 2019 had increased to 556. 321 of them

% “Tenggelamkan-Kapal-Menteri-Susi-Diganjar-Seafood-Champion-
Award-Di-Amerika,” accessed September 20, 2020,
http:/ /rilis.id/ tenggelamkan-kapal-menteri-susi-diganjar-seafood-
champion-award-di-amerika.html.
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were Vietnamese-flagged vessels, 91 were Philippine, 87 were
Malaysian, 24 were Thai, 2 were Papua New Guinean, 3 were Chinese,
1 was from Nigerian and Belize and the rest 26 were from local
Indonesian.36

For the Ministry itself, this action does not only aim to carry out
the mandate of the Fisheries Law but also to support President Jokowi's
vision and mission to make the sea as Indonesian future backrest. In
more concrete purpose, this aims to ensure the community welfare
through allocating potential wealth of marine resources in fulfilling the
needs of a fishing community.

Apart from it, ship sinking punishment actually intends to give a
deterrent effect for illegal fishers due to their disadvantageous action.
This firm attitude shows Indonesian capability in upholding the law
and providing legal certainty as a sovereign country. As a result, these
efforts resulted in a quite significant change as mentioned in research
published in the journal Nature. It conveyed that Susi's aggressive
policy against illegal fishing has successfully reduced the illegal fishing
number by 25% while increasing potenty of catches by 14% and profits
by 12%.57

Another NU fatwa on the ecology, regarding the prohibition of
excessive exploitation of natural resources, was based on socio-
ecological facts particularly the unfriendly exploitation of natural
resources. The phenomenon of the Indonesian environmental crisis is
believed to have close relationship with the bad management and
destructive use of natural resources. They both successfully put
pressure on environmental sustainability as clear from the following

examples:
36 “Selama-Menjabat-Menteri-Susi-Tenggelamkan-Berapa-Kapal,”
accessed September 20, 2020,

https:/ /economy.okezone.com/read/2019/10/07/320/2113824 / selama-
menjabat-menteri-susi-tenggelamkan-berapa-kapal.

37 Reniel B Cabral, “"Rapid and Lasting Gains from Solving Illegal Fishing,”
Nature Ecology & Evolution, no. 2 April (2018): 650-58.
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In Riau, there found many dug pits of ex-bauxite mines while in
Kalimantan, thousands of hectares of land are abandoned due to its
former use as coal mine areas. Papua suffers from giant puddles of
former gold mining, while Aceh is dealing with some abandoned oil
and gas production former spots in addition to much-damaged lands
due to natural resource exploitation. The damage is partly due to the
weak government control as well as ignorance of AMDAL (Analisis
Mengenai Dampak Lingkungan; Environmental Impact Assessment).

In this specific context, the existence of an ecological fatwa to
educate the public on an ethical-religious approach in the use of
environmentally friendly natural resources is absolutely necessary.3 So
far, the ethical-religious perspective of natural resource exploitation
has been largely ignored. Instead, the exploitation actors focuses on
business and capital interest mindset. They exploit the natural resource
destructively out of reasonable limits while ignoring consideration of
sustainable development vision.

Meanwhile, the issuance context for a fatwa on land conversion
is based on the increasing need for residential houses due to a
population increase as a result of demographic bonus which peaked in
2020-2030.3% On the other hand, it is undeniable that massive

3 Relating to this, the Indonesian Ulama Council has also issued Fatwa
Number 22 of 2011 concerning Environmentally Friendly Mining. The fatwa
stated that the earth, water, and natural resources contained therein, including
mining goods, are gifts of Allah Almighty that anyone can explor and exploit
them for the benefit of the welfare and benefit of the community (maslahah
‘ammah) sustainably. See, “Fatwa-Majelis-Ulama-Indonesia-Nomor-22-Tahun-
2011-Tentang-Pertambangan-Ramah-Lingkungan,” accessed September 20,
2020, https:/ /mui-lplhsda.org/fatwa-majelis-ulama-indonesia-nomor-22-
tahun-2011-tentang-pertambangan-ramah-lingkungan/.

3 The demographic bonus is a condition in which a region or country has
a bigger productive age population (aged 15-64 years) compared to non-
productive ones (over 65 years). It is said to be a “bonus” because this
condition does not happen continuously and does not last long. Indonesia is
estimated to experience a demographic bonus during 2012-2028. See,
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infrastructure building certainly leads to the decrease of productive
land as the livelihood of low-class communities. The conversion of
productive land into factory buildings, shops, real estate, apartments
and other properties will surely harm the poors in managing their
productive land.

As for the next two fatwas against plastic waste and renewable
energy are LBM-NU’s responses on very strategic environmental
issues. Both are under the category of maudhii’iyah. Ecologically,
environmental pollution caused by plastic waste is very dangerous.
This type of waste takes so much time to decompose while having a
significant negative impact on the marine ecosystem as the estuary of
garbage flowing from rivers. It certainly endangers and disrupts the sea
ecosystem.

In this context, as a religion with ecological moral-ethics teaching,
Islam provides guidance for Muslims to interact with and manage
plastic waste through an ethichal-religious approach. Such a normative
response is the real contribution to create an environmentally literate
society in order to build people’s high awareness of the importance of
a clean and environmentally friendly life.4!

Meanwhile, the fatwa on renewable energy as discussed in the
book "Renewable Energy Figh" is Bahtsul Masail's another response to
a crucial environmental issue. What makes it urgent is particularly
because renewable energy is the alternative to fulfill the energy needs

Munawar Noor, “Kebijakan Pembangunan Kependudukan dan Bonus
Demografi,” Serat Acitya; Jurnal Ilmiah UNTAG Semarang, n.d.

40This fatwa was strengthened by the decision results of Alim Ulama
National Conference in Banjar 2019 which recommended to the government
that littering is forbidden in a religious perspective. Recognized or not, this
decision serves as a strategy of institutionalizing values and the result of ijtihad
to become a part of a social norms that people will likely obey and let
themselves be guided.

41 Said Agil Siraj, Islam dan Penanggulangan Bahaya Sampah Plastik” Preface
in Figih Penanggulangan Sampah Plastik (Jakarta: Lembaga Bahtsul Masa’il
PBNU dan Lembaga Penanggulangan Bencana dan Perubahan Iklim, n.d.), vii.
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of Indonesian people in an environmentally friendly manner. Through
Bahtsul Masail, Nahdlatul Ulama responds to these issues by
encouraging the government to seek environmentally friendly
alternative energy in order to preserve the environment and cope with
environmental crisis due to destructive and environmentally
unfriendly practices of coal mining and other resources. In this context,
Nahdlatul Ulama’ provides religious moral-ethical guidelines on how
to proportionally use renewable energy .+

The last enlisted fatwa regarding the lobster seed export policy is
categorized in the ganuniyah field because it was a response to
government policies regarding the export of lobster seeds in the
Ministry of Maritime Affairs and Fisheries Regulation Number
12/Permen-KP/2020 concerning the Management of Lobster
(Panulirusspp), Crab (Scylla spp), and Crab (Portunussp) in Indonesian
Territory. Nahdlatul Ulama’ assumes that this policy must have
absolutely considered the benefits aspects and prevented the damage
it causes. In general, NU thinks that the making process of any
regulations related to the public interest in figh studies must refer to a
figh rule saying that tasarruf al-imam ala al-raiyah manit bi al-maslahah
(the leader’s policy on people must be in line with the public interest).

In general, The Ministry of Marine Affairs and Fisheries
Regulation 12/2020 intends to "rearrange" the provisions for catching
and/or releasing lobsters. This new regulation triggered a polemic
especially because it opened the opportunity for exporting clear lobster
seeds. Ecologically, the lobster seed export policy can give a negative
impact on the lobster habitat itself. Therefore, through Bahtsul Masail,
Nahdlatul Ulama” recommended the government to evaluate the
policy because it threatens the sustainability of the lobster habitat.
Besides, it will be disadvantageous for small fishermen who rely their
income on the lobster commodity.

42 Rumadi, Principal Director of Konsorsium Kemala’s Preface in Fikih Energi
Terbarukan (Jakarta: Lakpesdam PBNU, 2017), ix.
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Above all, the birth of ecological fatwas by Nahdlatul Ulama’
through Bahtsul Masa’il (LBM-NU) forum was strongly influenced by
socio-ecological reality that has become a public discourse and caught
national and global attention. More than that, several ecological fatwas
were born due to political, legal and social inequality factors. In this
context, the LBM-NU fatwas as products of religious law and moral
ethics for Muslim communities, especially nahdliyin, have an important
role to increase ecological awareness and build a balance in the
environmental ecosystem.

Follow Up Steps of Green Fatwas: Toward Nahdliyin's Eco-Literacy

The term of eco-literacy or environmental literacy is often used to
describe attitudes with high level of awareness on the importance of
sustainable environment. Capra often uses another term
interchangeably, namely ecological literacy as the eco stands for
“ecological.”4

In this context, those with eco-literacy are typically well
motivated to protect and preserve the environment. They will likely
arrange and apply a healthy and environmentally friendly lifestyle
while making it harmonious with environment balances. This
environmentally conscious attitude (eco-literacy), furthermore, will
guide the whole aspects of their life and make it strongly-rooted culture
that penetrates their mindset to build a sustainable society in a larger
scope.44

The above characteristic is furthermore in line with Capra's
statement that being environmentally conscious requires
understanding on the principles of organizing ecological communities
to apply in building sustainable communities on ecological

4 Sonny A Keraf, Filsafat Lingkungan Hidup: Alam Sebagai Sebuah Sistem
Kehidupan (Yogyakarta: Kanisius, 2014), 127.

# Moh. Mufid, “Fikih Konservasi Laut: Relevansi Figh Al-Bi’ah di Wilayah
Pesisir Lamongan,” Manahij: Jurnal Kajian Hukum Islam VII, no. 1 June (2018):
10.
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preservation. At this point, it needs revitalization in many fields to
build a pro-environmental paradigm in the world of education,
economics and politics.*>

The ecological fatwas of Nahdlatul Ulama” as an ethical-religious
guide, into this extent, has a strategic role in building public awareness
on how they should interact with the environment sustainably
equitably. Nahdliyyin as a part of Indonesian society, moreover, have
moral responsibility to carry out a main mission as caliphs on the earth.
Therefore, the ecological fatwas as instruments to educate public to care
for the environment need to lead into a real movement through
relevant programs that community can carry it out collectively.

On the other hand, it cannot be denied that many nahdliyyin still
assume that natural resources seem to never run out. In fact, natural
resources are limited and will run out soon particularly in an
improportional use. Therefore, the challenge of Muslims in general is
to make public understand that water, air, climate, minerals and other
natural resources need wise management and proper use by applying
environmentally friendly treatment.

In responding to those who destructively litter waste randomly
which then leads to abundant volume of waste and the deterioration of
environmental carrying capacity, Bank Sampah Nusantara (Archipelago
Garbage Bank) of LPBI standing for Lembaga Penangqulangan Bencana
dan  Perubahan Iklim Nahdlatul Ulama (Agency for Disaster
Management and Climate Change) had promoted a campaign of "Zero
Waste Archipelago" since its very first establishment. Additionally, the
agency keeps discussing the issue of waste management both
theoretically and practically that makes it known by more and more
people through educational programs for the community from the
central to regional levels. People are going to be more aware on the
threat of waste problem to the life of mankind.

4 Fritjof Capra, The Web of Life: A New Understanding of Living Systems
(London: Flaminggo, 1997), 197.
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In practical terms, the movement of "Zero Waste Archipelago"
was followed up by direct assistance for the community, especially in
Islamic colleges under the auspices of Nahdlatul Ulama. One of the
featured programs to succeed this mission was a roadshow to several
regional points in which some actors of LPBI-NU Archipelago Garbage
Bank conducted training on environmentally friendly community-
based waste bank management model.

Conclusion

Ecological fatwa products from NU Bahtsul Masa’il forum are
very strategic in responding to Indonesian’s current environmental
crisis. It closely relates to the socio-historical background in which NU
has a strong commitment to guard Indonesian sustainable
development. NU thinks it is urgent to provide moral guidance for
Muslim community, particularly the nahdliyyin, to build their
environmental awareness by issuing the fatwa. Afterward, some
follow-up steps are taken such as through a program called Bank
Sampah Nusantara. However, culturally, this kind of fatwa is believed
to give unsignificant impact without formal suppport of environmental
political policies that favor for sustainable development. Without it, it
is hard to give neither direct impact on the society nor binding "force"
on the wider community.
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Abstract:

This research aims to reveal the Moluccas local wisdom
through the existence of marriage arbitrators among
the Muslim community in Salahutu, Leihitu, and West
Leihitu, Central Maluku. The data were collected
through observation and interviews with community
leaders, marriage arbitrators and their married sisters
then analyzed descriptively and qualitatively. The
research results showed that the marriage arbitrators
come from a male distant relative who was appointed
by custom as a part of the marriage custom. The
appointment aims to strengthen the family relationship
between the bride (married sister) and the arbitrator in
which they can help each other. Traditionally, an
arbitrator serves to help the bride in both material and
non-material aspects, particularly in preventing
domestic violence. He can become a mediator,
peacemaker, and helper of the economic hardship as
well as preventing the married sister from
psychological domestic violence. Furthermore, he can
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threat of her husband’s physical violence. This research
found that the role of marriage arbitrators as
peacemakers in preventing husband’s violence against
their married sisters is relevant to the hakamayn concept
in Islamic law as well as the provisions of "safe houses
by the community" in Indonesian Law Number 23 of
2004.
Keywords:
Marriage Arbitrator; Domestic Violence; Islamic Law; National Law

Abstrak:

Tulisan ini bertujuan untuk mengungkapkan peran
kearifan lokal saudara kawin pada masyarakat Muslim
di Kecamatan Salahutu, Leihitu dan Leihitu Barat.
Kabupaten Maluku Tengah. Data dikumpulkan
melalui observasi dan wawancara kepada tokoh
masyarakat, saudara kawin dan saudari kawin
kemudian dianalisis secara deskriptif kualitatif. Hasil
penelitian menunjukkan bahwa saudara kawin adalah
laki-laki dari kerabat jauh yang diangkat secara adat
sebagai bagian dari adat perkawinan. Hal itu bertujuan
untuk mempererat hubungan kekeluargaan antara
saudara kawin dengan saudari kawinnya di mana
keduanya bisa saling membantu. Secara adat, saudara
kawin bertugas membantu mempelai perempuan (istri)
dalam hal material maupun non-material, utamanya
untuk mencegah tindak kekerasan dalam rumah
tangga si saudari kawin. Saudara kawin bisa berperan
sebagai penengah, juru damai, sekaligus membantu
kesulitan ekonomi keluarga saudari kawinnya,
termasuk mencegah terjadinya kekerasan psikis yang
mungkin dialami si saudari kawin. Lebih jauh, saudara
kawin juga bisa berperan melindungi saudari
kawinnya dari ancaman kekerasan fisik suaminya.
Temuan penelitian ini menunjukkan bahwa peran
saudara kawin sebagai juru damai yang mencegah
kekerasan suami kepada istri relevan dengan konsep
hakamayn dalam hukum Islam serta ketentuan “rumah
aman oleh masyarakat,” dalam Undang-Undang RI
Nomor 23 Tahun 2004.
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Kata Kunci:
Saudara Kawin; Kekerasan Dalam Rumah Tangga; Hukum Islam; Hukum
Nasional

Introduction

Domestic violence is like an iceberg. What appears on the
surface in the reports of various mass media is only a very little part
of the reality. Those reports have not yet described the real condition
of people's lives, although it might trigger the enactment of relevant
and needed regulation.!

The National Commission on Violence against Women has
reported that in 2016, as many as 259,150 cases of violence against
women happened? and the number increased in 2017 to 348,446 cases.
Of that number, 335,062 cases were domestic violence.® For this
reason, the government enacted Law Number 23 of 2004 on the
Elimination on Domestic Violence.

The existence of this law has changed the perception of public
and law enforcers regarding violent action within the household
sphere from private (civil) affairs into public or criminal ones.
However, many people still do not understand the laws and
regulations which include domestic violence as a criminal act. In this
connection, most victims of domestic violence are women that makes

! See Hanafi Arief, “Domestic Violence and Victim Rights in Indonesian
Law Concerning the Elimination of Domestic Violence,” Journal of Legal,
Ethical and Regulatory Issues 21, no. Spesial Issue (2018): 1.

2 “Kekerasan dalam Rumah Tangga Tertinggi adalah Kekerasan atas
Perempuan Di Indonesia,” BBC Indonesia, 7 Maret 2017, accessed September
25, 2018, https:/ /www.bbc.com/indonesia/indonesia-39180341 .

8 “Kekerasan pada Perempuan Selama 2017 Didominasi KDRT dan
Pelecehan,” Detik News, 7 Maret 2018, accessed September 25, 2018,
https:/ /news.detik.com/berita/d-3903861 / kekerasan-pada-perempuan-
selama-2017-didominasi-kdrt-dan-pelecehan.
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domestic violence in Indonesia mostly refers to violence against
women.

Unfortunately, a woman’s position that seems weak, both
physically and socio-culturally, creates a dilemma in responding to
the domestic violence she experiences. In one hand, she might
experience suffering physically, psychologically, sexually and even
economically but on the other hand, reporting her husband to the
police will cause disgrace to the family she builds. As a result, many
women—wives, in this context—keep the domestic violence a secret
in order to avoid public impression of the disharmony on her family.

This occurs mostly due to the attitude of the Indonesian
majority on the gender issues and women which are still so
patriarchal. In fact, it potentially leads to various forms of injustice
for women and provides space for domestic violence to occur more
and more.® Therefore, it is necessary to prevent domestic violence in
many ways to save women from the chain of violence.

Relevant to the description above, the Muslim community of
Central Maluku, especially in the sub-district of Salahutu, Leihitu, and
West Leihitu, has relevant local wisdom in preventing the violence
called the marriage arbitrator. Preliminary research shows that the
marriage arbitrator has a role to reconcile his married sister’s
household conflict and protect her from the threat of violence that her
husband might perform.”’

The role of this local wisdom deserves serious exploration from
the aspect of Islamic law, especially on its relevance to the function of
hakamayn (two peacemakers). In Islamic law terms, the hakamayn are

# Giti Aisyah and Lyn Parker, “Problematic Conjugations: Women's
Agency, Marriage and Domestic Violence in Indonesia,” Asian Studies Review
38, No. 2 (2014): 208.

% Elli Nur Hayati, “Elastic Band Strategy’: Women’s Lived Experience of
Coping with Domestic Violence in Rural Indonesia,” Globe Health Action 6
(2013): 2.

® Lily Zakiah Munir, “Domestic Violence in Indonesia,” Muslim World
Journal of Human Rights 2, No. 1 (2005): 34.

" Yusuf Laisouw, “Former Village Head Larike,” direct interview on
August 17, 2017. Hasrul Kilrey, “Head of the District Office of Religious
Affairs Salahutu” direct interview on September 14, 2017.
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obliged to reconcile husband and wife’s conflicts® to make them
reunite again peacefully. In addition, it is also necessary to trace its
relevance to the national law in Law Number 23 of 2004 on the
Elimination of Domestic Violence.

Interestingly, in the tradition of this local community, a wife
who deals with a dispute or suffers violence from her husband is not
justified to complain and ask for help and protection from her
parents. Instead, she has to complain and ask for protection from her
marriage arbitrator.? Therefore, this needs a cross-examination from
the perspective of national law since the Law of the Republic of
Indonesia Number 23 of 2004 contains a provision on a safe house for
domestic violence victims.

Research on domestic violence has been carried out by many
scholars. One of which was Hayati, et al. (2014),'° who examined the
involvement of men in the prevention of domestic violence in
Indonesian rural areas. However, their research has not mentioned
any role of specific local wisdom in preventing domestic violence.
Research by Emma Fulu et al*!, meanwhile, took a similar focus with
those of Hayati although the violence prevention strategy has nothing
to do with the role of marriage arbitrator.

Another research on the experiences of women as the victims of
domestic violence is of Siti Aisyah and Lyn Parker.'? Their research
examined the experiences of women in Makassar, South Sulawesi,
against domestic violence during their marriage. Additionally,

8 See Aba Hamid ibn Muhammad al-Gazali, Thya ‘Ulim Al-Din Vol. II, Ed.
3 (Beirut: Dar al Fikr, 1991), 55-56.

° Farid Naya, “Islamic Religious Figures in Liang Village,” direct
interview on July 12, 2018.

10 Hayati, “We No Longer Live in the Old Days: A Qualitative Study on
the Role of Masculinity and Religion for Men’s Views on Violence Within
Marriage in Rural Java, Indonesia,” BMC Women's Health 14 (2014).

11 See Emma Fulu, “Prevalence of and Factors Associated with Male
Perpetration of Intimate Partner Violence: Findings from the UN Multi-
Country Cross-Sectional Study on Men and Violence in Asia and the Pacific,”
Vol 1 October, 2013, 187, www.thelancet.com/lancetgh.

12 Giti Aisyah and Lyn Parker, “Problematic Conjugations: Women's
Agency, Marriage and Domestic Violence in Indonesia,” 205, 209.
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research by Nabiela Naily'® revealed the relevance of Law Number 23
of 2004 with Islamic law. She mentioned that they both aim to protect
women's rights and prohibit violence against them. However, she
criticized that those types of laws are normative instead of applicable.

This paper, in this context, examines the prevention of domestic
violence that the previous researches have not discussed yet. It
focuses to analyze the role of marriage local wisdom in the Moluccas
marriage arbitrator on the prevention of domestic violence on women.
In addition to it, it also reveals the relevance of the marriage
arbitrator’s role with both Islamic law and national law.

Method

This research used a multidisciplinary approach including
cultural, Islamic, and juridical ones. A cultural approach aimed to
analyze the effectiveness of local wisdom on the marriage arbitrators
in Central Maluku district in preventing domestic violence on women.
The Islamic approach, meanwhile, would like to find the relevance of
the marriage arbitrator’s role with the provisions of Islamic law
derived from the Quran, hadiths, and the opinions of Islamic
theologians regarding the same issue particularly through the concept
of hakamayn. As for the last, the juridical approach was used to
analyze the relevance of marriage arbitrators’ role with the provisions
of Law Number 23 of 2004 on domestic violence prevention.

The research took place in Salahutu, Leihitu, and West Leihitu
sub-districts, Central Maluku district. It engaged informants from
community leaders, religious leaders, as well as marriage arbitrators
and their married sisters in those three sub-districts. The data
collection was through observation of appointing the marriage
arbitrator procession and direct interviews to 14 informants. The
interview materials relate mostly to the marriage arbitrator’s role in
preventing domestic violence. The data was then processed and

13 Nabiela Naily, “A Policy Analysis from Gender and Islam Perspective
on Regarding Elimination of Violence in Household,” Al-Qanun 12, no. 1
June (2009): 230.
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analyzed in a descriptive qualitative method'® to make the drawn
conclusions in line with the research problems.

Role of Marriage Arbitrators in Preventing Domestic Violence
according to Customary Perspective

Muslim communities in Salahutu, Leihitu, and West Leihitu
sub-districts have been appointing marriage arbitrators as a part of
their own custom since ancient times until today. The binding power
of the arbitrator is shown by their habit which still appoints of the
arbitrator even though the marriage is carried out outside Maluku. A
woman who is married to a local man, furthermore, deserves to
appoint a local man whom she knows or trusts as her marriage
arbitrator. The first and the main function of this appointment are to
fulfill customary marriage requirements for Muslims.

In general, the arbitrators serve to represent the parents of their
married sisters or the brides in handing over the duties and
responsibilities to take care of her from her parents to her husband.
This is in accordance with the prevailing tradition in the area that the
marriage contract is carried out at the house of the prospective
bridegrooms instead of the brides’. Furthermore, it closely relates to
the patrilineal system (following the father's line) in the local
community as a clear name from the clan deriving from the father's
side instead of the mother’s. This is contradictory to those of
Minangkabauness with matrilineal ones.'

When the marriage contract date has been determined, the
appointment of the marriage arbitrator (leu mata'rima) will take
place.’ This is particularly because the arbitrator will also play a role
to perform ‘7jab for the prospective bridegroom of his married sister.
Based on this background from the early process of marriage, the

14 See Imam Suprayogo and Tobroni, Metodologi Penelitian Sosial Agama,
2nd ed. (Bandung: Remaja Rosdakarya, 2003), 192-95.

15 See Subhan MA. Rahman, “The Dynamic of Malay of Islamic Law The
Rise and Practices of Adat Bersendi Syarak, Syarak Bersendi Kitabullah in
Jambi,” Journal of Indonesian Islam 11, no. 02 December (2017): 389.

% Farid Naya, “Islamic Religious Figures in Liang Village,” direct
interview on July 12, 2018.
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arbitrator has the responsibility to help the bride as his married sister
in several condition as follow:

1. Preventing Economic-Based Domestic Violence

When a married sister celebrates a rite such as the
commemoration of the death of parents, the arbitrator must bring
specific gifts to her house, namely food (such as bananas, rice) as well
as mats and pillows. As a result, the community will automatically
know and understand that the specific gift comes from the arbitrator
as a customary obligation. Likewise, when a family member of the
arbitrator, like his father or father-in-law passes away, the married
sister is also obliged the same.*’

In principle, the arbitrators’ roles are to provide mutual
economic and moral assistance to the married sisters. This applies in
both happy celebrations (such as childbirth, “agigah or child naming
celebration, circumcision, marriage, pilgrimage) and the grieving ones
(hospitalization, death, etc). The obligation to help each other in social
relationship is basically the consequence of human’s condition and
their basic needs. They have many types of need but on the other
hand, they have limitations to fulfill them. Therefore, they need help
from others ranging from close relatives, marriage arbitrators, to other
parties.

In a more specific context, an arbitrator has, in fact, a duty to
support his married sister's household economy. It means that if a
married sister experiences financial problem and needs help, the
arbitrator must be there to help her. The difficulties to this extent
include basic necessities such as groceries (salt, vegetables) or other
necessities that are not too burdensome. It aims to prevent any
economic-based domestic conflicts as it tends to involve the married
sister's parents. The role of the arbitrator is particularly needed in this
condition because since appointed at the position, he has received
duties and responsibilities from his married sister’s parents.

Material assistance from the arbitrators is believed to
substantially minimize the occurrence of domestic violence due to
economic factors. This makes much sense as there found so much

7 Hasan Lauselang, “An Islamic Religious Figures in Morella Village,”
direct interview on July 17, 2018.
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household need that one day, a couple may experience shortages both
for basic needs and the second one such as children’s fee tuition.
Relating to this, local customs prohibit a married sister to tell the
economic hardship she deals with to her parents or siblings. As an
alternative, she needs to ask for help from her arbitrator.

The consideration of this custom is because when a married
sister asks for help from her parents or siblings, her family will know
the incapacity of her son-in-law or brother-in-law. This can be,
furthermore, known as a disgrace for the general public. However, if
she tells the arbitrator for getting help, he will not tell anyone about it
as he has been given the duty to help her.

The description above shows that the assistance of the arbitrator
in overcoming economic hardship implies an effort to prevent
domestic violence. If this condition remains the same without the help
of the arbitrators, it potentially develops into domestic violence
because of the economic factors. On the other hand, if a married
sister's household economic hardships can be overcome by the
arbitrator, the domestic economic violence can be prevented. From
this case, the optimal role of the arbitrators can prevent a form of
domestic violence in the married sister's household.

From the perspective of Islamic teaching, this kind of help is
relevant to the Qur’anic recommendation to help each other in
kindness as described in QS. Al-Ma’idah 5: 2

Ogdally Y1 o 1553185 N5 s3adly ) e 15515
‘Cooperate with one another in goodness and righteousness, and do not
cooperate in sin and transgression.”®

This verse is board in scope and target, including helping
humans in general, Muslims, and especially families. However, the
material assistance of an arbitrator can specifically save his married
sister from any violence that her husband may commit due to the
economic problem. Furthermore, his help does not only show his
concern for his married sister but also for her husband’s obligation to

18 Department of Religious Affairs of the Republic of Indonesia, Al-Qur’an
Dan Terjemahnya (Jakarta: Ditjen Bimas Islam, 2009), 142.
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make a ma'riif (proper) living adjusted to the local culture.’® Another
scope of the above verse is the importance of helping each other
especially between husband and wife in preventing mis-
understanding that typically leads to domestic violence.

2. Serving as Mediators and Peacemakers

Besides playing a role in helping material needs, a marriage
arbitrator also serves as a mediator and peacemaker in resolving a
conflict between his married sister and her husband. In this regard,
the arbitrator’s obligations include: First, protecting his married sister;
Second, reconciling any conflict between his married sister and her
husband.

Interestingly, in a case of household conflict and such, when a
person becomes an arbitrator, his uncle(s), aunt(s), other sibling(s),
and all of his extended family members are automatically considered
as arbitrators right away. As a consequence, the extended family
members of the arbitrator also have the same obligation as him to
reconcile the conflict.?® However, the obligation to reconcile the
household conflict of a married sister still becomes the main
responsibility of the marriage arbitrator himself.

The participation of extended family members only applies
when the arbitrator needs it. Likewise, the religious and community
leaders can also participate in providing advice to solve the household
problems of a married sister and her husband. On the other hand, if
the arbitrator does not need their intervention, they cannot interfere at
all.

The customary provision that requires a married sister to ask for
assistance in resolving domestic conflicts to her arbitrator instead of
her parents or siblings aims to avoid larger conflicts of interest

19 Muslim, “Pencegahan Pencegahan Kekerasan Dalam Rumah Tangga
(KDRT) Melalui Konsep Hak Dan Kewajiban Suami Istri Dalam Islam,”
Gender Equality: International Journal of Child and Gender Studies 5, no. 1 (2019):
121 See also La Jamaa, Advokasi Korban Kekerasan Dalam Rumah Tangga
Perspektif Hukum Pidana Positif dan Hukum Islam (Ed. 1; Yogyakarta:
Deepublish, 2017). .

2 Farid Naya, “Islamic Religious Figures in Liang Village,” direct
interview on July 12, 2018.
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between her family and her husband. If her family gets involved, this
will likely worsen the conflict because the family will typically stand
by her. When this happens, it is very possible that the husband's
family will also take a part and the condition gets worse because each
party cannot act objectively. As a result, the conflict is hard to resolve
peacefully and leads to divorce instead.

The role of an arbitrator, therefore, is very strategic considering
that household problems are inevitable in every married couple. Each
is only different in the level of complexity. Even though a husband
and wife can solve the problems through internal dialogue between
both, under certain conditions, the assistance of a third party as
mediator is needed. Due to the importance of this custom, it also
applies to non-native prospective bridegrooms of the area because it
assures that a woman will be guided by an advisor, mediator, and
peacemaker after the marriage.

Furthermore, the role of an arbitrator becomes more crucial in
preventing the husband from committing violence to the wife. In this
case, the arbitrator is a third and neutral party because even though
he is a relative of the wife, he is a distant one so this will typically lead
him to have no conflict of interest in resolving the conflict.
Additionally, the role he plays is as mediator and peacemaker instead
of an executor of the sentence. As far as he can, he needs to prevent
his married sister from any domestic violence committed by her
husband according to the philosophical value of this marriage custom.
He must bridge them both and resolve the conflict between the couple
peacefully using the win-win solution.

Technically, when a seed of conflict appears or after getting a
report from his married sister, an arbitrator will ask for information
from both parties proportionally in a balanced way to maintain his
neutrality. He will not hesitate to warn or reprimand his married
sister when it is known that she made a mistake. This happens
because the arbitrator will also be ashamed of any mistake she might
make.?! Likewise, he also has the right to reprimand the husband who
commits domestic violence against his married sister. However, the

2l Abdul Gafar Latulanit, “Imam of the Morella Village Mosque,” direct
interview on July 3, 2018.
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warning should be in a friendly and polite manner using a persuasive
approach.

For example, an arbitrator can request his favorite food to the
married sister and she will ask her husband to take her to the
arbitrator’s house so that the husband will not consider it as a force.
During the visit, with a warm atmosphere, the arbitrator can convey
the wife's complaints and asks him questions on whether he commits
domestic violence, for instance.?? Otherwise, he can begin sharing
stories then presenting the wife's complaint figuratively and ask the
husband’s opinion. These actions aim to avoid any partial or missed
information while making the husband aware of his mistake.

The arbitrator will then review and investigate the information
in order that he can provide proper advice to mediate the dispute
appropriately. In short, the marriage arbitrator as the mediator should
not take any sides. He must be partial neither to his married sister nor
to the husband.?® In this way, the husband will not feel oppressed by
the arbitrator’s existence and the role he plays.

Generally, the husband obeys the arbitrator’s advice as a part of
customary rule obedience. So far, there found no husband who dares
to oppose or disobey the advice. More or less, this is much influenced
by the way the arbitrator advises him while still making him feel
respected and appreciated as well as maintaining his authority.

Later on, an arbitrator also serves to reconcile and find solutions
to make conflicted husband and wife return to harmony and peace.
This certainly does not only affect wordly life, but also for an afterlife
of the couple. In the end, if the conflict can get reconciled by the
arbitrator, it will be very useful in maintaining the household
harmony and keep the happiness not only for the couple but also for
children and families of both.

On the other hand, if the early reconciliation process fails, the
household is at the threat of divorce. In this kind of emergency
condition, the arbitrator can maximize his role by involving his father
to be another mediator, peacemaker, and protector of his married

22 Sittin Masawoy, “Hila Village Community,” direct interview on July 12,
2018.

2 Abdul Wahab Malawat, “An Imam of the Mamala Village Mosque,”
direct interview on July 13, 2018.
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sister. However, again, this role cannot be turned over to his married
sister’s parents because as mentioned earlier, she is not allowed to
directly complain to her parents or return to their house for avoiding
the worst things. Moreover, this shortcut will hamper an arbitrator to
play his role objectively.?

The description makes it clear that efforts to prevent domestic
violence among Muslim communities in the sub-district of Salahutu,
Leihitu, and West Leihitu are carried out through the maximization of
arbitrator’s roles as a mediator and peacemaker. These two functions
are carried out simultaneously when dealing with the domestic
conflict of a household. It also becomes obvious that the success of
the arbitrator in playing their role means the success to prevent
domestic violence physically, psychologically, or economically. After
all, the couple cannot possibly report or tell the arbitrator on sexual
violence she might experience.

3. Protecting the Married Sister from any Domestic Violence

The marriage arbitrator is also given the custom responsibility
to protect his married sister from domestic violence that her husband
may commit. Therefore, if she experiences any form of domestic
violence, she is supposed to directly ask for protection from the
arbitrator. Due to this procedure, a husband usually does not have
any courage to commit violence against his wife anymore once she
tells the arbitrator.”® He will also consider psychological and social
sanctions which put him as ignorant of customs and uncivilized if he
keeps doing the violence.

The arbitrator, therefore, plays a very important role in
protecting the married sister from various forms of domestic violence.
Most of the time, a married sister who experiences physical violence
will seek protection to the arbitrator’s house. In this condition,
according to the local wisdom, a husband is not allowed to force his
wife to return to his house without the arbitrator’s permission or her
own consent. He will not even dare to seek and chase his wife to the

24 Farid Naya, “Islamic Religious Figures in Liang Village,” direct
interview on July 12, 2018.

% Mas’ad Hatuwe, “A Married Sister in Hila Village,”direct interview on
August 20, 2018.
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house of the arbitrator. This aims to prevent the husband from
committing further violence against his wife.

For the wife, the choice to seek protection to the arbitrator's
house is safer than returning to her parents’ house. By seeking
protection from her parents, the husband might interpret that she has
run away from the house for breaking the marriage bond. When this
happens, the arbitrator cannot typically solve the problem. It is
different if the wife seeks protection to the arbitrator’s house as it will
be interpreted as her effort to ask for protection and find a solution.

In the midst of conflict, the arbitrator has a strong position in the
local customary order which enables him to carry out his roles and
functions properly. In this regard, he plays a role as a protector. This
role applies whether domestic conflict is followed by physical,
psychological, or economic violence or without violence. However, in
most of the conditions, household conflict generally leads to the
domestic violence and this makes the arbitrator’s position very
urgent.

After receiving a report or complaint from his married sister, the
arbitrator will typically seek a proper approach and a common
ground to solve the conflict. Instead of taking action authoritatively,
he would prefer to take persuasive steps in accomplishing his
mission. Additionally, he will also avoid doing any physical violence
to avenge the husband of his married sister.

A marriage arbitrator can successfully accomplish his mission in
preventing the occurrence of domestic violence in her married sister’s
household community is due to the community's obedience and
acknowledgment to the customs of the marriage arbitrator. Without it,
his role will work nothing. More specifically, the significant role of an
arbitrator, for this purpose, is particularly due to the following
reasons:

1) The arbitrator has been delegated responsibility by the parents
of his married sister. Therefore, in the process of conflict
settlement, the intervention of other parties, including family
and even parents, is not justified. Likewise, local religious
leaders will not be willing to solve the conflict before it is
handled by the arbitrator.

2) According to the custom, a husband is supposed not to dare to
oppose the arbitrator.
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3) Advice from the arbitrator must be obeyed by the couple.
Likewise, a husband is obliged to be cooperative in supporting
the protection efforts that an arbitrator makes for his wife.

4) The arbitrator’s role also works as a preventive tool of domestic
violence and therefore contributing significantly to household
harmony.?®

Role of Marriage Arbitrator in Preventing Domestic Violence
according to Islamic Law

Household is a part of society in with the basic nature to always
dynamically change. This is relevant to the theory of law and social
change mentioning that law develops following the stages of
community development. The law becomes more and more complex
as society experiences further development. Another relevant theory
was put forward by Emile Durkheim which emphasized his attention
to the phenomenon of social solidarity among society members. He
argues on a connection between certain types of law and the nature of
social solidarity living in the society.?’

Meanwhile, Schwartz examines some forms of legal
organization as follow: (1) counsel, which specialist attorneys out of
relatives of a disputing party regularly uses it in resolving a conflict;
(2) mediation, which a third party out of disputing party’s relatived
uses it in a conflict resolution; (3) police, as the special armed forces
with either part or whole job to enforce the law. A research found that
people with no mediation are the ones with the simplest structure
because they rarely experience conflicts of interest.?® On the other
hand, complex societies need mediation because its complexity may
grow the seed of conflict among one another.

The same goes on in a cultured society in terms of the need for
mediation. Handling domestic violence, for instance, requires a
mediation institution outside the court by either family members or
third party out of family line. The existence of the third party can

% See La Jamaa, Figih Kontemporer (Kajian Problematika Hukum Islam di Era
Kontemporer) (Yogyakarta: Deepublish, 2017), 38.

2 Satjipto Rahardjo, Hukum Dan Masyarakat, 4th ed. (Bandung: Angkasa,
1980), 102-3.

%8 Satjipto Rahardjo, 110.
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guarantee objectivity and neutrality in resolving domestic disputes or
conflicts.

Relating to this, some of Islamic teachings have been
crystallized into customs in Muslim community, such as hakamayn
concept which turns to a form of marriage arbitrator on the
perspective of Moluccas local custom. However, some differences are
inevitably found. The main different is because in the Qur’an, two
people are recommended as peacemakers consisting of one from the
husband's side and another from the wife's side. Meanwhile for this
local cucstom, there is only one arbitrator from the wife’s side.

Besides, hakamayn is chosen after the conflict occurs while the
arbitrator has been prepared before the conflict takes place even
before the marriage ceremony procession happens. The arbitrator has
been formalized since the day of the marriage contract to anticipate all
possibilities while the hakamayn appointment is only in the midst of
conflict. Meaning to say, if there is no conflict, there is no need to
choose hakamayn. In Indonesia, hakamayn is also appointed in the
Religious Courts during the divorce process.?

Furthermore, two peacemakers (hakamayn) in the Islamic law do
not need to come from the couples’ family. They can come from other
parties who are believed to be able to reconcile the conflict. The
number of two representing both sides is one of efforts to create
balance or justice to resolve conflict peacefully. The same role is also
be manifested in the role of marriage arbitrator no matter he is only
one in number as he keeps in neutral position. In short, no matter they
are different in many aspects, both hakam and arbitrator have the
same mission and right to reconcile husband and wife conflicts .

Theoretically, the concept of hakamayn is transformed into a
custom in certain communities in which Islamic law usually calls it as
'urf. “Urf itself means general actions of a community, both in the form
of oral and deeds, which have become habit as it is acceptable by
common sense and good character.® In essence, 'urf is a custom that a

2 See Nirmala Hasan, “Pengangkatan Hakamain Dalam Proses

Perceraian (Studi Kasus Di Pengadilan Agama Kotamobagu),” Jurnal Ilmiah
Al-Syir’ah 3, no. 1 (2006).

% See Fauziah, “Konsep ‘Urf Dalam Pandangan Ulama Ushul Figh
(Telaah Historis),” Nurani 14, no. 02 December (2014): 16-17.
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community carries it out continuously due to consideration that it has
beneficial values in their social life.

'Urf is further recognized as a binding legal rule for the Muslim
community as clear at one of of Islamic law basic rules; al-'adah
muhakkamah (customs can be used as (consideration) law).3! From this
point, 'urf is also called al-'adah as it is something that (local) people
know it well then repeat it more and more through their words and
deeds that it then becomes a common thing and generally accepted.

In this regard, custom (‘urf) bridges the divine values and
human values in Islamic teachings as an effort to take heavenly God's
teachings into earthly human life. It becomes important because in
fact, Islamic teachings have established all the rules of conduct for
Muslim® although it needs further exploration from Muslim
themselves to make them concrete and applicable.

The existence of a marriage arbitrator in carrying out the role of
mediator in conflict while preventing domestic violence of his
married sister has therefore two positions. First, it is a custom that the
local Muslim community adhere to that it becomes 'urf in the
perspectif of Islamic law. Second, it has similar duty and function as
hakamayn. The arbitrator, therefore, has carried out the mission of
Islamic law in reconciling husband and wife conflicts®® particularly
through the concept of hakamayn so that marriage as an institution of
procreation®* can be well maintaned.

The following definition of ‘urf has strenghthened the
assumption on the common aim between hakamayn and the arbitrator.
According to Jalal al-Din “Abd al-Rahman, as mentioned by A.
Djazuli, “urf or custom is as follows:®

Y gkl HB Bk 15 S5l pEd G

]

8! A. Djazuli, Kaidah-Kaidah Fikih (Jakarta: Kencana, 2006), 78.

%2 Jan Michiel Otto, ed., Sharia Incorporateda Comparative Overview of the
Legal Systems of Twelve Muslim Countries in Past and Present (Leiden: Leiden
University Press, 2010), 24.

% Bustanul Arifin and Lukman Santoso, “Perlindungan Perempuan
Korban Kekerasan Dalam Rumah Tangga Perspektif Hukum Islam,” De Jure:
Jurnal Hukum Dan Syariah 8, no. 2 (2016): 113.

34 Bustanul Arifin and Lukman Santoso, 117.

% A. Djazuli, Kaidah-Kaidah Fikih, 85.
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A habit can be considered (in Islamic law perspective) due to general
acceptance and repetition. When there found so much deviance, it cannot be
used as a legal basis.”

The existence of an arbitrator at the Moluccas custom fulfills the
above formula. Marriage arbitrators’ existence strongly binds the
Muslim community in those three subdistricts even for those who live
outside. Also, the role of arbitrator is relevant to hakamayn because it
does not deviate the Islamic law.

Furthermore, the marriage arbitrator as a part of custom meets
the requirements of another following rule:

o 2B sl IRl
The recognized custom is customary which generally occurs and is known by
humans instead of customary that rarely occurs.’%

In short, although the verses and hadiths do not regulate on the
existence and role of the arbitrator textually, the existence of hakamayn
institution can contextually be used to protect wife from potential
husband's violence using analogical reasoning. Moreover, a husband
is not only obliged to meet the needs of his wife, but also to protect
her. Therefore, there must be a third party who supervises the
husband to treat her well by not making her as the object of domestic
violence.

Role of Marriage Arbitrator in Preventing Domestic Violence
according to Indonesian Law

This research reveals that Muslim community of Salahutu,
Leihitu, and West Leihitu district consider domestic violence as a type
of public affair. It is quite different from the research finding of Elli
Nur Hayati mentioning that domestic violence was still seen by most
people as a private matter.” This shifting mindset is partially clear
from serious action of a marriage arbitrator in preventing and

3% A. Djazuli, Kaidah-Kaidah Fikih.

8 Elli Nur Hayati, “Domestic Violence Against Women in Rural
Indonesia Searching for Multilevel Prevention” (Umed University Sweden,
2013), v.
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protecting her married sister from any domestic violence as well as
the maintenance of this customary role among the society across
generations.

The role of the arbitrator in resolving household conflicts and
preventing any domestic violence is furthermore relevant to the
provisions of articles 51 to 53 in the Law on the Elimination of
Domestic Violence. This is mainly because the official law enforcers
cannot carry out any investigations, examinations, and prosecutions
without complaints or reports from domestic violence victims or their
families. Likewise, the arbitrator will only carry out his role when he
receives a request from either his married sister or her husband.

The existence of the arbitrator as mediation institution in
protecting wife from being domestic violence victim is not textually
regulated in the whole part of Law of the Republic of Indonesia
Number 23 of 2004. Instead, it is only relevant to the provisions of
temporary protection regulated in specific articles, mainly the Article
16 as follow:

(1) Within 1 x 24 (one time twenty four) hours after knowing or
receiving reports of domestic violence, the police are obliged
to immediately provide temporary protection to the victim;

(2) Temporary protection as referred to in paragraph (1) shall be
given no later than 7 (seven) days after the victim is handled;

(3) Within 1 x 24 (one time twenty four) hours from granting
protection as referred to in paragraph (1), the police are
obliged to request a letter of protection order from the
court.*®

Although addressed for police as one of official law enforcers,
the provisions of Article 16 above, mainly the first and the second, are
relevant to the role of the arbitrator in providing protection to his
married sister. He is always available to be the one whom her married
sister will visit to and make complain about her household conflict,
particularly dealing with domestic violence. Moreover, a wife who
complains and asks for protection from her arbitrator cannot be
bothered by her husband.

% Republic of Indonesia, Undang-Undang RI Nomor 23 Tahun 2004 tentang
Penghapusan Kekerasan dalam Rumah Tangga (Jakarta: Sinar Grafika, 2005), 7.
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Another article, namely 22 of this Law on the provision of ‘safe
house’, is also relevant to the role that the arbitrator plays. Paragraph
(2) of the Article mentions a formula for a “safe house’ that needs to
belong to the government, local government, or the community.39
Although the house of the arbitrator is not intentionally built with a
special purpose as a "safe house" for protecting domestic violence
victims, it can be categorized as so-called a safe house belonging to
the community.

The above-mentioned provisions show that domestic violence
victims have rights during the justice-seeking process even before the
prosecutor has officially proposed a criminal charge.** This means a
lot in protecting women's rights in Indonesian Islamic family law.**
However, the role maximization of a marriage arbitrator in protecting
his married sister, in this sense, does not mean ignoring the state's
criminal justice system in solving domestic violence.

It is a form of appreciation on the capacity of local communities
in adopting the principles of protection on violent victims by their
local cultural context and due to the power of customary law.*?
Moreover, the role of the arbitrator has made so much effort to
prevent and protect the domestic violence victims long before the
birth of any relevant Indonesian Law.

% Republic of Indonesia, 9.

0 Gee Paul G. Cassell, “Crime Victims Rights During Criminal
Investigations? Applying the Crime Victims Right Act Before Criminal
Charges Are Filed,” Journal of Criminal Law and Criminology 104, no. 1 (2014):
103.

# See Abu Rokhmad and Sulistiyono Susilo, “Conceptualizing Authority
of The Legalization of Indonesian Women'’s Rights in Islamic Family Law,”
Journal of Indonesian Islam 11, no. 2 (2017): 489.

2 Philippa Venning, “Marrying Contested Approaches: Empowerment
and the Imposition of International Principles: Domestic Violence Case
Resolution in Indonesia,” The Journal of Development Studies 46, no. 3 March
(2010): 397.
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Conclusion

This research finds that the local wisdom of marriage arbitrator
in the Muslim community of Salahutu, Leihitu, and West Leihitu
districts, Central Maluku district, has a very important role in
preventing domestic violence. More specifically, his existence could
potentially prevent economic-based domestic violence, resolve
household conflict, and protect the domestic violence victims. For the
last role, an arbitrator can play both preventive and curative
functions. In addition, to have a strong rooted foundation at the
customary perspective that it maintains across generation, the role of
the arbitrator is relevant to the hakamayn concept in the Islamic law as
well as the Law of the Republic of Indonesia Number 23 of 2004
through the scheme of “safe house”
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Figh And Custom Negotiation
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Abstrak:

Artikel ini menggali model negosiasi dalam rangka mencegah
sengketa waris pada masyarakat Mataraman Jawa Timur
sebagai respon atas tingginya potensi angka sengketa waris
yang muncul di masyarakat dan acapkali menjadi problem
sosial akut dalam sebuah keluarga. Dengan melakukan riset
lapangan terhadap tujuh keluarga yang mengalami proses
pembagian waris, artikel ini mengklasifikasi tiga model
prosedur dalam proses negosiasi penyelesaian sengketa waris
di masyarakat Mataraman. Ketiganya adalah negosiasi
dengan prosedur teologi agama cum adat, negosiasi dengan
figh cum adat, dan negosiasi dengan prosedur kearifan
mainstream lokal. Dari ketiga formulasi tersebut, model figh
cum adat menjadi tawaran sekaligus solusi mainstream
karena merupakan jalan tengah penyelesaian sengketa waris
di masyarakat demi keutuhan aset dan keharmonisan
hubungan keluarga. Kategori tersebut sekaligus menjadi role
model atas proses negosiasi dalam penyelesaian sengketa
pembagian waris berdimensi sosial dalam masyarakat
multikultur.

Kata Kunci:
Negosiasi; Mataraman; Figh Mawaris; Sengketa Waris; Penyelesaian

Introduction

In Javanese tradition, every life aspect becomes urgent and is
well marked with each distinctive feature. It shows specific, unique,
as well as significant acculturation between socio-cultural life and
Islam as the religion of Javanesse majority. This can be seen from the
process of childbirth, spouse matchmaking, marriage, divorce,
inheritance, wagqf, until death.! One of acculturation portraits is clear
from Mataraman community living in the West part of East Java

! Ter Haar, Asas-Asas Dan Susunan Hukum Adat, ed. Soebakti Poesponoto
(Jakarta: Pradnya Paramita, 1983), 188.
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province, including Madiun, Ponorogo, Ngawi, Magetan, and Pacitan.
The Islamic tradition has been very well acculturated with its people’s
local tradition.

Relating to this, Woodward mentioned that dialectic between
Islam and Java has occurred regeneratively since the entrance of the
religion to the land of Java. The relationship between the two has
further becomes a new tradition in which any custom connecting
them both still has its existence until today. As another consequence,
the relationship between the two shows its own distinctive and
unique patterns. The main and the most common issue on this is
about any habit across some generation with each theoretical
importance as a major source of socio-religious either conflict or
integrity .2

Into some extent, not all Javanese customary practices on socio-
religious rituals violate Islamic basic principles. They reflect diversity
of opinion among Javanesse people. Therefore, it is impossible to
determine the exact definition on, for instance, traditional students
(santri) or the concept and correct interpretation of Kejawen. This is
partly due to some attempt to clash Javanesse values and Islamic
teaching on what to do and what not to do as a normal and inevitable
dialectic while the concept of syncretism becomes a big debate issue.
Nevertheless, there remains a common view among traditional
students (santri) community which is not quite different from that of
Javanese Muslims.3

Inheritance distribution, for instance, is included as living law
which shows the acculturation. The fusion between local culture and
Islamic teaching leads to a meeting point, a point of tension, and even
a point of difference that makes negotiation necessary. In this context,
negotiation becomes an effort to build peace and harmony in the
process of inheritance distribution as it tends to trigger internal social
conflict in a family .4

In particular, negotiation functions to manage conflict as well as
identifying possible solution. It is a process between two or more

2 Mark R Woodward, Islam Jawa Kesalehan Normaif Versus Kebatinan
(Yogyakarta: LKiS, 2004), 326.
3 Woodward, Islam Jawa Kesalehan Normaif Versus Kebatinan.

4Cik Hasan Basri, Pilar-Pilar Penelitian Hukum Islam dan Pranata Sosial (Jakarta:
Rajawali Press, 2004), 116-17.
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parties to find mutually beneficial solutions from a common problem
involving them all together. It also means willingness to look for
creative options in formulating the solution.’ At least, there found two
forms of negotiation, namely the preparatory-interaction-conclusion
negotiation model and the pre negotiation-negotiation-post-
negotiation model.6

In the academic realm, the research on inheritance traditions has
been carried out by some scholars. One of which was on the
inheritance distribution on children from non- formal marriage
among Kebonan Lumajang community. It was found that the local
people tends to use cultural inheritance procedure.’

In another study, Hipni argued that women in Madurese society
were considered not only as a passive family member, but also a
symbol of honor and family survival.® Such a view leads to more
comprehensive understanding on the inheritance in which women are
put on an equal position with men in the sense of traditional
inheritance distribution.

Meanwhile at Mataraman society, there are at least seven
procedures of inheritance distribution namely sepikul segendong (men
get two portions while women only get one, almost the same as those
in Islamic law), sigar papat (divided equally) peace-seeking, nyusuki
(purchasing inheritance asset from the follow heir), suspension of the
distribution, distribution for adopted children and equal distribution.

The deeply-rooted tradition of Mataraman people in inheritance
distribution is of special interest of this paper. At the same time, some
local people strictly uphold the norms of Islamic law while ignoring
inherited traditions and customs.® Based on it, this paper aims to offer
the formulation of settlement in negotiating inheritance potential
disputes among Mataraman community. It starts with the description

SM Mukhsin Jamil, Mengelola Konflik Membangun Damai (Semarang: WMC IAIN
Walisongo, 2007), 89.

¢Jamil, Mengelola Konflik Membangun Damai.

’Qurrotul Ainiyah, Syarifah Marwiyah, and Sri Lumatus Sa’adah, “Pembagian
Waris Etnis Madura Terhadap Anak Luar Nikah Di Dusun Kebonan Kecamatan
Yosowilangun Kabupaten Lumajang,” Al- Ihkam 11, No. 2 (2016): 359.

SMuhammad Hipni, “The Study of Magqashid Syari’ah toward Maduresse
Traditional Inheritance by Using System Approach,” Al-Ihkam 14, No. 1 (2019): 68-69.

Interview with IThsan, a Ponorogo citizen, November 20, 2019.
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of Mataraman community, existed negotiation process, procedure(s)
for avoiding any potential dispute and the formulation offer.

Methods

This is an exploratory field research which pays very much
attention to phenomena and realities living in the society. In addition
to be descriptive, it also portrays data on distribution of Javanesse and
Islamic traditional inheritance using the theory and relation of culture.
Contestation between Islamic values and local custom that Mataraman
society adheres to has happened.

Kaplan categorizes the relation between religious and
customary norms in three following assumption. First is a pattern of
two closely related things which come from the same source. Second is
a pattern of two different things which, instead of blaming and
ignoring, appreciate each others’s existence.!0 Third is as a pattern of
dynamic relation on the agent of change and agent of social
engineering which then leads customary norms permeate into
religious ones intertwinnedly. The last pattern seems similar with Van
den Berg's complex reception theory.!!

It is furthermore a study of living law among Muslim
Mataraman community which grows and develops through
internalization process and social interaction. Therefore, this reaearch
uses adaptation and assimilation framework between Islamic values
and local norms that can be mutually either pervasive or problematic
and thus leading to agreement on how local people are supposed to
behave, especially in giving response and running dialogue for
avoiding any potential inheritance dispute.!2

The primary data for this research comes from in-depth
interviews result with seven families as representatives of those who
passed throgh this kind of process. Meanwhile, the secondary data is
from relevant literature information. The two types of data are then

WDavid Kaplan, Teori Budaya, ed. Landung Simatupang (Yogyakarta: Pustaka
Pelajar, 2000), 184.

lKaplan, Teori Budaya.

12Basri, Pilar-Pilar Penelitian Hukum Islam dan Pranata Sosial, 116-17.
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analysed through editing, organizing, and research results
clustering.!3

The Description of Mataraman Society East Java.

The cultural-based areas in East Java are divided into four
regions. First, the Madurese culture which is popularly known as the
horseshoe region. It refers to those who live in Madura Island or
Pandalungan area on the North coast of East Java such as Pasuruan,
Probolinggo, Bondowoso, and Situbondo Districts. Second, the Arek
culture which includes Malang, Mojokerto, Sidoarjo, Lamongan,
Gresik, and Surabaya. Third, the culture of Wong Kulon (Javaness
languange means the West People) which consists of those who live at
the South coast areas namely Lumajang and Jember Districts. Besides,
people who inhabit around the Bali Strait coast and the Tengger areas
are also included in this category. Fourth, the Mataraman culture,
namely the East Javanese who speak Central Java languange and
dialects, such as Pacitan, Magetan, Madiun, Bojonegoro, Tuban,
Nganjuk, Kediri, Blitar, Tulungagung, Trenggalek, and Ponorogo
Districts.!4

In this paper, the author focuses on discussing the western part
of Mataraman area which includes Pacitan, Madiun, Ponorogo,
Magetan, and Ngawi Districs. Mataraman itself refers to an area which
is still culturally close to the custom and tradition of the Mataram
Kingdom based in Yogyakarta and Surakarta. The name of Mataraman
was given historically because of its close relationship with Mataram
Kingdom at that time.

Most of the time, the customs of Matraman people have
similarities or at least likeness to people in Yogyakarta and Surakarta.
Of the several similarities, the most striking one is in terms of
language. The use of Javanese Kromo with a smooth intonation,
although not as smooth as the indigenous people of Yogyakarta and
Surakarta, really supports this. The Mataraman area, apart from being
identical in terms of culture to Mataram kingdom, features unique

BA Michel Huberman Matthew B Miles, Qualitative Data Analysis (Jakarta:
Universitas Indonesia Press, 1994), 20.

14Nurhasanah Leni, “Demokrasi Dan Budaya Politik Lokal di Jawa Timur,” Jurnal
TAPIS 8, No. 1 (2012): 23-24.
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historical note from the fragment of spread and development of Islam.
The Islamization in Mataraman area occurred after Islam  had
developed on the Northern coast of Java.!s

As a consequence, Mataraman Islam has its uniqueness in
comparison with Islam in other areas. Javanese culture and
heterogeneous Islamic teachings in Java are manifested in a dialogue.
This is in contrast to Malay culture and Islamic teaching which shows
an integrative ones. Accordingly, Islam deals with a variety of
challenges and sometimes clash with local traditions. The tensions
and conflicts between Kejawen (Javanesse tradition) and Islam still
became a special feature of Islamic evolution in Java, especially in the
late 19th century or the colonial period.!¢

Javanesse ethnic, meanwhile, is the largest ethnic group in the
Southeast Asia. It numbers around forty percent of more than two
hundred million Indonesians. As Indonesian population, the majority
of Javanesse are Muslim numbering more than 85%. However, this
large number shows a variety of cultures not only because of
enormous diversity in Indonesian itself, but also of the sub-cultural
variations among the Javanese themselves.!” Matraman, in this talk, is
a part of Javanesse Moslems who were under the rule of the Islamic
Mataram Kingdom and therefore shows intergrated background
among Javanese culture, kingdom and Islam in the social and
religious life. It further implies in the whole aspect of its people,
including the custom and rule of inheritance distribution.

I5A. Jauhar Fuad, “Tlatah dan Tradisi Keagamaan Islam Mataraman,” TRIBAKTI:
Jurnal Pemikiran Keislaman 30, No. 1 (2019): 3-4.

16Fuad, “Tlatah Dan Tradisi Keagamaan Islam Mataraman.”

17Since a long time ago, they, including those who live at the East Java, have an
old identification on two major types of religious commitment, namely those who
pray (salat, in Indonesian) five times a day and those who do not. The first category is
called "putihan", (derivatively coming from the root word putih or white) consisting of
those who are purely religious and are marked by practicing five daily prayers in
routine. Another category is called "abangan", (derivatively coming from the root
word abang or red) referring to those who only pray when they have time or are only
seen as religious people in few occasion, such as in Islamic holiday celebration like
Eid while on other days, religion is only attached to their Id Card. See Abdul Chalik,
“Islam Mataraman and Its Political Orientation in the History of Elections in
Indonesia,” Islamica 5, No. 2 (2011): 216.
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The Negotiation Process of Mataraman Community in Avoiding
Inheritance Dispute

The law of inheritance regulates the transfer of property from a
deceased to his/her heirs. It is under the scope of mu amalah
discussion or family law to be more specific.!8 The main issues of
inheritance are on how the property is distributed, to whom it is
delivered and and how it is transferred.!® In this context, Islamic
jurisprudence of inheritance is deduced from the Qur’anic rule which
explores the first and second issues in details. The list of heirs as well
as the number of share for each are stated clearly. The receipents
consist of children (son and daughter), spuose (husband or wife),
parents (mother and father), brothers, and others. The shares,
meanwhile, are even mentioned in definite percentage starting from
half, one-quarter, one-sixth, one-eighth, two-thirds, to the remainder
of the distribution.20

Apart of it, Islamic law does not ignore the existence and role of
local custom as a source of law because it has played an important
part in regulating social relation and creating order in the society for
long time. Furthermore, the deeply rooted customs in a society
usually have strong cultural power that it is difficult to get changed or
replaced. As unwritten law, local people also obey the customs on
their legal awareness. In the context of inheritance distribution,
Mataraman community puts their priority on the principle for enacting
justice for the fellow heirs by conducting deliberation in resolving any
inheritance problem. Following is the list of resolution procedure that
Mataraman community usually relies on:

First is suspending inheritance distribution when a partner of
the deceased (benefactor or those who bequeathed inheritance) is still
alive. In Slahung, Ponorogo, for instance, the inheritance distribution
takes time when two parents have passed away. If a husband passed
away first, the inheritance will be divided after the wife follows him.
This means that if one of a couple is alive, the inheritance will still be

8Hazairin, Hukum Kewarisan Bilateral Menurut Al-Quran Dan Hadis (Jakarta:
Tintamas, 1982), 27.

YAhmad Azhar Basyir, Hukum Waris Islam (Yogyakarta: Fakultas Ekonomi UII,
1990), 2.

20Amir Syarifuddin, Hukum Kewarisan Islam (Jakarta: Prenada Media, 2004), 40-41.
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suspended. Relating to this, Muhaimin, a citizen of Slahung,
mentioned as follow:

“We distributed the inheritance to the heirs after our father
then mother died. Before she died, she still managed the
inheritance”?2!

The same thing also happens in Jetis, Ponorogo. A person who
died leaving his/her spouse cannot directly inherit any property to
his/her heirs before the spouse died. The property automatically
belongs to the spouse and will be distributed when she/he passes
away. In other word, the heirs, or the children, in this context, will get
the inheritance after both parents died. The condition when the
children have not received any share also applies whether the living
spouse (particularly the wife) live with children or not.

Another citizen, Marzuki, mentioned his experience as follow:

“Regarding inheritance, local people in my village tend to
use customary law. Inheritance distribution, mainly that
comes from a father, takes place after both parents pass
away. Therefore, as long as his wife is still alive, the
property belongs to her and becomes her own right.”2

Having this first procedure, children, siblings, or other heirs of
the deceased usually do not dare to talk about or discuss the
inheritance as long as the spouse of the deceased is still alive.
Furthermore, this suspension closely relates to the existing form of
inheritance and its role as the common property as well as the binding
rope of the family unity. Apart from that, this aims to keep respecting
the living spouse and making the inheritance, mainly when it is in a
property form, as the place for gathering family members.

Second is distributing inheritance equally for all heirs. This
mainly occurs in Babadan, Ponorogo. Local people distribute the
inheritance assets equally relying on the principle of kinship and
equality among all heirs. Saringatun, for instance, told that she shared

2nterview with Muhaimin, one of villagers in Slahung, Ponorogo on January
2020.

2Interview with Marzuki, a teachers and a community leader in the village of
Karanggebang, Ponorogo on March 2020.
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the inheritance from his deceased husband to his children equally
among men and women as follows.

“In 2017, I distributed inheritance for my five children, 4
sons and 1 daughter. One of them asked me to distribute it
soon so I decided to do so after asking for consideration
and agreement of others. As witnessed by Mr. Sambong,
the distribution run well and smoothly. The inheritance
itself was the joint property of mine and my husband’s so
that after he died, I brought up the entire asset with me. I
divided the assets for them equally for the sake of fairness
and to avoid any disputes in the future. The distribution is
written in a stamped statement.23”

Another case also shares the same story. Yunita, an
undergraduate degree holder, a housewife and a civil servant in
Ponorogo based vocational school mentioned the following story:

“As the heirs of our parents, Usman, and Sri Muryati, me
and my sibling did not worry about the inheritance. We are
so grateful for having 4 siblings with 2 boys and another 2
girls who commonly agree to have equal shares of the
inheritance. The asset distribution took time in 2014. We
agreed and accepted the assets we got because we
prioritize peace without questioning further on the
distribution.”2

The two above cases show that in Babadan, Ponorogo, local
people still like to make deliberation in order to reach an agreement
for a fair inheritance distribution. They aim it to maintain family
integrity and keep a harmonious relationship. Through this
procedure, they tend to reach agreement on equal inheritance
distribution between male and female heirs based on reliable
argument and consideration on the social-economic condition of
each.?s

BInterview with Saringatun, one of villagers in Ngunut, Ponorogo, on March
2020.

2Interview with Yunita, one of villagers in Babadan, Ponorogo, on March 2020.

25Yunita, “interview” .
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The same custom of equal inheritance distribution is also found
at Sooko, Ponorogo, in which some of its people choose to solve or
avoid inheritance distribution problems by giving equal shares. This
is clear from the statement of Salam, a local citizen, as follow:

“In my family, if someone dies and leaves any asset, it will
be divided among his/her heirs. We do not differentiate
between male and female portions nor do we distinguish
whether they believe in the same religion with the
benefactor or not.”26

Being asked about a dispute regarding the inheritance
distribution, the informant responded as follow: “There have never
been any disputes because this kind of distribution avoids conflicts
within families.”

Salam's statement implied that the custom inheritance
distribution in his surrounding is based on the agreement among the
heirs. They use a kinship system in which if all heirs agree for equal
inheritance distribution, it can directly take place in a one-to-one
formation, namely a part for men and another same part for women.

Additionally, the practice of distributing inheritance with an
equal sharing system also applies in Magetan. Suwaji, a local villager,
explained that he got an inheritance from his parents after Suwaji's
father passed away even though his mother was still alive. Therefore,
the distribution used the grant (hibah) procedure because it took place
when his mother was still alive. He and his siblings, both brothers and
sisters, got an equal share as authoritatively regulated and
determined by her mother.

The procedure for using the grant procedure in this case aims to
avoid any future conflict among fellow heirs. This possibly happens in
the future as we might often see it in our surroundings. The choice to
use this procedure aims to minimize this risk in addition to the
consideration that the grant offers a fair share. In this kind of case, the
mother has the absolute right to give and distribute her property to
Suwaji and his siblings without involving any interference of third
parties.

26Interview with Salam, one of the villagers in Sooko, Ponorogo, on April 2020.
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Third is distributing inheritance through deliberation procedure
as it usually happens in Babadan, Ponorogo, from generation to
generation. As the previous two procedures, this runs in a peaceful
way through common agreement of all heirs based on reliable and
strong consideration. Technically, the procedure is told by a villager
called Samsul as follow:

“The inheritance distribution in my family occurred in 2012
when my mother and my father were still alive. I have 5
siblings with 2 boys and 3 girls. As the heirs, we had not
thought about the inheritance distribution particularly
because our parents were still with us. However, in 2014,
my mother asked to share the inheritance, perhaps because
she thought that she grew older. The distribution took
place through deliberation and was witnessed by a
religious leader or so-called modin. Both benefactors and
heirs were also there. The modin explained each portion
according to Islamic law for the first then asked for our
opinion or consideration for each portion. With careful
consideration, we reached a peaceful agreement on the
distribution as well as the portion. We validate the decision
by making a letter of agreement that the whole part
signatures it to prevent any possible future droblem.?’

This third category shows how the Mataraman community
bequeaths the inheritance while maintaining kinship values and
involving living heirs as well as local auhority holders. Practically,
this method of inheritance distribution runs peacefully although it is
implemented after both benefactors passes away.

Fourth is inheritance distribution model as found in Jogorogo,
Ngawi, which relies on collective customary inheritance law. When a
citizen dies, the asset left behind will automatically turn into his/her
immediate family’s ownership. When a husband dies, for instance, his
property will automatically belong to his wife and children as the
closest family members. Meanwhile, other relative such as siblings,
parents, uncles, and so on does not deserve any portion. When a

Ynterview with Samsul, one of the villagers in Babadan Ponorogo, on January
2020.

al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 224-250 235



Miftahul Huda, Niswatul Hidayati, Khairil Umami

deceased do not have any child or and spouse, the inherited asset can
be given to his/her relatives.

Local people of Jogorogo, Ngawi Regency still maintain the
traditional value that any inheritance asset, both movable and
immovable, is a gift from a deceased to his/her family. Therefore,
inheritance distribution according to this local community aims to
comply with the existing rules while establishing family relationships
among relatives.28

The local community usually distributes the inheritance by
gathering some of the heirs which are available to come or living
nearby because some others might live far away. On this occasion, a
spouse of the deceased, mostly a women, will distribute the
inheritance left behind by her husband. This procedure comes from
the following reasons: First, the inheritance of a husband is under full
control of a wife that makes the children not dare to beg for these
assets. Second, most children think that their mother (or wife of a
deceased) is the representative of the benefactor that makes her
entitled to share the inheritance. Third, a wife will really consider the
role of service of each of the heirs to her and the benefactor during
their lifetime and this will influence the distribution. Fourth, the
children generally think that if they obey their mother (or wife of the
benefactor)’s decision, the family relationship will be closer and more
intertwined. Fifth, talking about inheritance distribution is taboo so
they do not need to tell other people about except those in the inner
family circle.?

Fifth is practicing peace-seeking procedure according to the local
customary law of individual inheritance system as found in Jetis
community, Ponorogo. It means that the inheritance distribution
process can take place among the heirs peacefully. However, the list
of heirs is still unclear and confusing as the customary law still has no
established standard on it. It is only regulated culturally in unwritten
materials.

In fact, according to the Javanese customary law, children are
the most important part of the heir compared to others. However
practically, it is a wife (or spouse) who absolutely gets entitled to the

28Interview with Marno, a resident of Ngawi, on April 2020.
29Marno, “Interview.”
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first and the most prominent heir. They both (spouse and children,
either biological or adopted one) are actually the first who deserve for
inheritance asset. When a couple does not have any
biological children and then adopts a child, his/her position is the
same as the biological one. However, if a couple has both biological
and adopted children, the latter will only get a grant from the
adoptive parents as long as the biological children give consent on the
amount of share. This procedure is clear from what Hasani told as
follow:

“It becomes a habit here that a wife gets an inheritance
from her late husband’s assets. It also goes the same for
other heirs like children either biological or adopted.
Culturally, there is no definite provision on the list of heirs.
However, again, usually, if a couple does not have any
biological child and therefore adopts a child, his/her
position is the same as the biological ones.3°

Sixth is practicing sagendhongan sepikul’! procedure as it
develops very well in Kauman, Magetan. This involves a religious
leader in distributing inheritance assets according to the provisions of
the Qur’an, in particular Surah an-Nisa verse 11. The distribution is
based on a-two-to-one-ratio between men and women and therefore,
men get two parts while women only get one share due to these
following factors: First, referring to Islamic law teaching; Second,
considering that the procedure contains complete values of faith and
Islam; Third, implementing the teachings of mawarith figh; Fourth,
obeying Allah's commandment and the Fifth; considering that the
amount contains high wisdom. 32

3nterview with Hasani, a community leader in the village of Karanggebang,
Ponorogo, on February 2020.

3Literally, sapikul sagendhongan means one shouldering and one carrying. This
expression means that men receive two much more portions (sapikul) than women’s
share (sagendhongan). Shouldering means having two baskets in the arm. One is at the
front and another is behind the back. Meanwhile, women-only carry one basket
which they put it on their back. The point here is that the share of men is twice bigger
than those of women as in the Islamic teaching, namely 2: 1. See Anggita Vela,
“Inheritance Distribution in Javanese Society in Terms of Islamic Law and Its
Impact,” As-Salam 4, No. 2 (2015): 79-80.

2Vela.
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Seventh is practicing dum dum kupat or sigar semangka®
distribution as what occurs in Kauman, Magetan. On the contrary to
the previous one, the community using this procedure distributes the
asset using a one-to-one ratio between men and women through the
role of a religious leader as well. In this case, therefore, both men and
women receive one portion for each. As for factors driving the
religious leaders in choosing this procedure are: First, all heirs agree
to share that way; Second, the family gets used to doing equal
distribution; Third, one of the heirs needs much more portions than
others; Fourth, parents request so Fifth, ensure fairness for all parties;
Sixth, it does not give any difference or discrimination;
Seventh, the role of women is no less than that of men. 34

Three Procedures of Javanese Negotiation on Inheritance
Distribution

There are at least three procedures of negotiation among
Mataraman community for distributing inheritance. It consists of
theology cum custom procedure, figh cum custom procedure, and the
indigenous custom procedure. The three procedures contain different
meanings in maintaining the integrity of family relationships and
assets as well as different implications for avoiding inheritance
distribution disputes. Following is details on the three:

1. Theology cum Custom Procedure
In Mataraman community, particularly at the west part of it, a
quite common procedure of inheritance distribution is to share the
asset equally for all the heirs no matter what their gender is.
Therefore, it applies the same for both sons and daughters or either
husband or wife of the descendant. This tradition has been well
kept and maintained across generations in dealing with the

3Most of the Javanese family prefer inheritance distribution with the principle of
sigar semangka. It applies equal distribution to both men and women relying on the
assumption that both will respectively build families that require a lot of money. The
share aims for covering household basic and initial capital. This system considers it
fair for the equal share because both wife and husband contribute to the family
economy so that the wife does not fully rely on her husband economically. Instead,
she helps to build the economic family as well. Vela.

3Vela.

238 al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 224-250



Figh And Custom Negotiation

controversy on its lawfulness when confronted with Islamic law or
sharia.

Practically, one or some of the heirs probably questions and
confronts this procedure as it contradicts the 2:1 scheme in figh
rule. The protest might come from worries in breaking a religious
rule, doing sinful action to falling into kafir (infidel) as the Qur’an
mentions the inheritance shares clearly. Meanwhile, some others
may prefer the equal share due to custom and family unity
consideration. This will inevitably lead to dispute and anxiety
which potentially gets worse by kifir labeling and other ideological
problems such as coercion and others.

The relevant story was told by Salam as mentioned in the
previous part. Salam’s statement shows how the equal share is
based on the kinship system. Therefore, this practice becomes a
solution to avoid the dispute through a variety of technical
procedures. For instance, the nominal of each share varies based on
the agreement and the type of property. If the oldest child gets rice
fields, the second gets a yard and livestock, the youngest can get a
prefab house and so on. It is very rare to find the physical
distribution of a single object or to sell it as long as the heirs are
still able to take care of the assets. However, if all the heirs live far
away or earn money overseas, for instance, it is highly likely that
the assets are sold and the money will be equally divided.

The second most common practice is to suspend the distribution
as long as a spouse of the descendant is still alive. This aims to
respect the spouse and to avoid any dispute in inheritance
distribution as well as to keep the family’s property in good
condition. Another reason closely relates to the Javanesse value on
the a husband-wife relationship, particularly on the ownership of
joint property. Therefore, when one of them passes away, the
common property is not directly distributed as an inheritance to
the heirs. On the other hand, the heirs of the descendant might
have some need to fulfill using the joint property of their parents.

Among others, this can be found in Jetis, Ponorogo, as told by a
villager called Mesiran. He told the experience when his family
suspended inheritance distribution after his father died and had
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just made it after his mother had gone afterward.3’ For maintaining
this tradition, as mentioned by Mr. Badowi, the heirs usually do
not dare to talk about the inheritance, or so-called pusoko, as long as
the spouse of a defendant is still with them. He himself also urged
that the inheritance should be well distributed after the death of
the spouse for maintaining the local tradition as well as avoiding
possible conflict seed to grow.3¢

Although this practice is problematic and likely leading to any
conflict as some heirs might prefer direct distribution while others
might think otherwise, it is proven as a negotiation method to
lower the tension. Moreover, the heirs potentially dispute each
other in getting the highest amount of inheritance which naturally
creates tension. In most the cases, internal negotiation does not
work well for settling this so that the suspension can take place as
an alternative.

The dispute settlement practices from those two contexts show
the fusion between theology and custom tradition. The 2:1 scheme
as mentioned clearly in the Qur'an was interpreted contextually
according to the real condition of heirs, so that a rich son, for
instance, does not get 2 if his sister is not economically well
established. Meanwhile, the custom consideration in maintaining
harmonious relationship, equal fairness and deliberation habit can
also be well reached using this practice.

As for the second negotiation technique, the suspension works
well both for respecting parents and avoiding conflict among heirs
as taught in religious teaching and local custom. Suspension enables
heirs and the living parent to make deliberation and deep
consideration to decide fair inheritance distribution for the sake of
goodness of the whole parties.

2. Figh cum Custom Procedure
The provision of figh inheritance in the Qur’an is among the
detailed subjects of Islamic law. The Qur’an mentions the number
as well as those who deserve it very clearly, including the different
portion of men and women with a 2:1 ratio. In the perspective of

¥Interview with Mesiran, one villagers in Kambeng Ponorogo, on February 2020.
36Interview with Badowi, a secretary of the village of Karanggebang, Ponorogo, on
March 2020.
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“usil figh, the Qur’anic inheritance text is under the category of gat't
al-dalalah (the divine definite argumentation) in which clarity of the
text is undeniable and agreed among ‘usiuliyyin (‘usul figh or
jurisprudence  basic  expert).3” However, many views,
interpretations and alternative insights are emerging due to
consideration of the present reality in which the text will be
applied in.

Mas'udi, for example, said that instead of merely textual and
rigid, gat't concept is actually inherent and universal. He defines it
as the core of universal Islamic teachings such as justice and
providing maslahah (benefit) for people’s welfare. Therefore in the
inheritance distribution, the most important thing is not to rely on
mathematical distribution, but rather to emphasize fair division
and availability of benefits for those who deserve it.3

In the same tone, Sadjali argued the necessity to reinterpret the
Qur’anic text on inheritance distribution considering that sabab
nuzul (the cause of revelation) of the inheritance verse is different
from the context of this present era. He assumed that the verses
were revealed in a patriarchal society in the midst of unequal
relationships between men and women which puts women as
complementary and even subordinate positions compared to men.

He further argued that at that time, Islam actually brought up
the social revolution spirit in turning the inheritance portion of
women who previously had no right at all into getting one share.
However, at present time, the context and situation show different
phenomenon in which men and women respectively have the same
opportunity in both public and domestic sphere that makes a social
distinction between the two disappears.®

In the Mataraman traditional practice of inheritance distribution,
identification of ashab al-furiid or those who deserve the inheritance
as well as the details of each share or so-called furid al-mugaddarah
is made prior to any effort to settle inheritance dispute. This is
considered important because the initial problem of inheritance

37Abdul Wahab Khalaf, "Ilm “Usil Al Figh (Beirut: Dar al Mu’arrafah, n.d.), 35.

3Masdar Farid Mas'udi, Agama Keadilan Risalah Zakat (Pajak) dalam Islam (Jakarta:
P3M, 1991), 17-19.

I¥Munawir Sadjali, Ijtihad Kemanusiaan (Jakarta: Paramadina, 1997), 67-71.
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distribution usually comes from these two things; those who
deserve it and the portion of each.

Pratice of avoiding dispute through peace-seeking effort, for
example, actually relies on figh inheritance rules. Along with its
element and variation, this type of settlement procedure is literally
unique although at glance, it contradicts the strict division portion
on fara’id or inheritance figh distribution. Local people at Babadan,
Ponorogo, as a case example, give no different portion between
men and women as mentioned in both the Qur’an and Islamic Law
Compilation. Furthermore, they do not have any definite list of
those who deserve for inheritance because it will be later
determined when the inheritance asset is ready to share, namely
after the death of both parents, on the agreement of their children.

Marzuki, a local villager, furtherly mentioned that because the
distribution takes place after both parents die, a living parent
might grant gift to any child as a common gift instead of a
inheritance. Therefore, when the distribution period comes, the
child also gets another share as the inheritance portion of his/her
own. This later division, according to him, is based on peace-
seeking effort considering the role of each child in serving their
parents during their lifetime.# It is clear, therefore, about three
cumpulsory elements to fulfill in the peace-seeking distribution
procedure.

The first is the heirs” awareness to accept that the rule of faraid or
inheritance figh might change dramatically because of accountable
consideration. Each heir’s portion might either decrease and
increase so that everyone is required to accept the agreement
willingly.

The second is a common understanding that the formulation to
adjust each portion with the main aim for peace-seeking procedure
has nothing to do with expiring fara’id concept or impression that it
provides no justice and benefit for all. This alternative does not
replace the divine and definite concept of inheritance distribution
as mentioned in the Qur’an.

YInterview with Marzuki, one of villagers in Karanggebang Ponorogo, on
February 2020.
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The third is the existence of mutual sincerity, acceptance and
pleasure among the heirs for sharing the inheritance through this
procedure. This is important to avoid any further legal claim,
conflict, dissatisfaction, even family disintegrate after inheritance
distribution takes place and has become a collective agreement. It
automatically makes this point as the main essence in the legacy of
peace-seeking distribution procedure according to its main role for
seeking mutual good and benefit.4!

The three above elements make it clear on the synergy and
meeting point between inheritance figh on one hand and the
traditions of society on the others in which both sides have points
of relevance and mutual support. Inheritance figh serves as the
basic principle, while implementation takes form from local
tradition and value. Another common case of traditional
inheritance dispute settlement is the portion for adopted children.
This is interesting because according to figh rule, when there found
any mahjib or the main heir(s) who prevent another heir candidate
to get the inheritance, adopted children will get no share. This
particularly happens when benefactors have no biological child
then adopted a child whom they treated him/her like their own
child.

Most of the time, the adopted child gives a big contribution and
takes care of the benefactors as well as replacing their roles when
they get old. Therefore, local people consider it necessary to
provide the child inheritance portion from his/her adopted
parents. However, as an adopted child, the portion she/he
deserves is not the same as biological one and is within certain
limits

Moreover, the Indonesian traditional inheritance jurisprudence
has a concept of an obligatory message (wasiyah wajibah), a
cumpulsory portion for those outside the family lineage or out of
the heirship standard channels. The maximum amount of this
portion is no more than one-third of the benefactor’s total
assets that will be distributed to the heirs. This concept seems very
relevant for settling (potential) dispute resolution by allocating it

41Sugiri Permana, “Implications Munawir Sadjali and Hazairin Thoughts in
Establishent of Islamic Inheritance in Indonesia,” AHKAM 18, no. 2 (2018): 392.
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for the adopted child’s share. This procedure will keep him/her
from getting inheritance assets from the adopted parents. Again,
an effort like this shows the existence of a strong relationship and
connecting point between inheritance figh and the local traditions
of Mataraman.

Both peace-seeking and portion for adopted children
procedures show a variety of how inheritance figh takes form in the
real life. Both also require preconditions to avoid any unexpected
condition such as violations of the basic rules. In the former
procedure, for example, it is necessary to know a respective portion
of each heir according to figh before deciding the real distribution
of inheritance with peace-seeking procedure. Meanwhile, for the
latter case, the maximum limit, one third, requires exact
application so that the portion for an adopted child does not
exceed it. The negotiation between figh rule and customary
tradition among Mataraman community indicates serius efforts to
give mutual benefit for the whole parties. Figh itself gives space for
tradition in addressing living problems of society through the
concept of ‘urf in order to create common benefit (maslahah) for all.
This puts 'urf as the most realistic concept to integrate in exploring
the law of customs within the framework of Islamic law objectives,
namely benefit (maslahah).

3. The Indigenous Mainstream Wisdom Procedure

The tradition of inheritance distribution among Mataraman
community strongly shows Javanese customs, such as in sepikul
segendong procedure. This is mainly based on the common view of
Mataraman people which puts much more responsibility for men in
the future than those of women, particularly in the economic
aspect. Literally, men are future husbands in which they need to
afford some kinds of funding for family, such as dowry, family
support, living cost (nafkah) and so on while women do not do so.

This local procedure shares the basic concept with the
mainstream inheritance distribution model in Islamic mawarith
(inheritance) jurisprudence as also mentioned in the Qur’an.
However, sepikul segendong concept does not show mathematical
details by mentioning the number of 2 and 1. It only accentuates
the men’s portion exceeds the women using the analogy of
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carrying things on two arms for men and on the back for women.
Apart from it, both the local concept and Islamic rule show the
spirit of equality according to the economic responsibility of each.

Among others, this practice can be found in Magetan in which
local people prefer to distribute the inheritance using the
procedure of sapikul sagendhongan.*> Usually, it takes place by
engaging a religious leader who distributes the asset. The
distribution is mainly based on the provision as mentioned at the
Qur’an, especially QS. al-Nisa” 4: 11 containing literal share using
two to one ratio between men and women.

Another procedure is the collective distribution of inheritance.
This aims to maintain the existence of family assets under one
management. All the heirs have a common purpose to keep the
family asset in their inner and collective circle eventhough both
parents have passed away. They prefer this procedure in order the
asset remains safe and does not turn its ownership to other people
outside family circle. Local people assume that it is not good to
immediately turn the ownership of inheritance assets to other
people out of the family line.

Just in case one of the heirs really needs to sell the asset for
fulfilling an urgent financial need, for instance, other heirs will try
hard not to sell it to people outside their circle by making a
purchase on their own or ordering fellow heirs to do that. They
will likely use nyusuki procedure in which one of heirs will make a
purchase of the asset so that it still returns to family members
instead of being other people’s assets.

This solely aims to maintain the existence of the family asset to
make it still under the control of the heirs or the family.
Additionally, this is believed as an effort to maintain the honor of
family by not hurriedly selling the inheritance asset. Mataraman
community thinks it not good to immediately sell inheritance
assets right after the distribution even though each heir has their
own right on the asset.

Meanwhile, the portion of share of each heir is under the control
and decision of a living spouse, usually a wife, after the death of

4“Tira Widyasari, Praktik Pembagian Waris di Kalangan Pemuka Agama Islam di
Kauman Kabupaten Magetan (Surakarta: Pascasarjana UNS, 2017), 10.
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her husband as told by Budi, a villager of Magetan Regency.+* He
told that in his surrounding, the wife usually determines the
portions of each heir as the inheritance her husband left behind
was of her right, including the portion for each man and woman.

However, he stressed that the portion that each heir gets usually
depends on how each heir plays the roles and services for the
benefactors when they were alive. An heir who lives in the same
house as the benefactor, for instance, certainly has a bigger
responsibility in caring for, helping, or bearing all the needs so that
he/she deserves to receive much more shares than others even
though she is a woman.

Unlike the others, the collective inheritance sharing procedure
can actually neither be confronted nor integrated with Islamic
jurisprudence of mawarith. What really makes it different is the
commitment after receiving the share of inheritance as well as its
management. Nyusuki tradition from one heir to another is an
interesting phenomenon within this collective inheritance
procedure. It occurs when an heir needs urgent money or funds
then thinks about selling the inheritance. In this condition, other
family members who respectively gets the inheritance is supposed
to purchase it using nyusuki model or providing an immediate
fund to cover the urgent need he/he’s needs to fulfill soon.

In short, the existence of both sepikul segendong and collective
inheritance distribution procedures shows that negotiation process
in avoiding dispute among Mataraman community is very flexible
that all heirs can likely accept it. Generally, they have a common
understanding of the paradigm and background beyond the
procedure so that they likely accept what has been practiced from
generation to generation with no complaint. The procedure
automatically becomes a common ground as well as mainstream
tradition in settling any inheritance dispute.

Figh cum Custom Procedure; An Alternative Offer in the Avoiding
Inheritance Dispute

As the religion of grace for the universe (rahmah li al-’alamin),
Islam accepts local culture and customs as long as they do not

“Interview with Budi, one of villagers in Magetan, on January, 2020.
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contradict its basic teaching. This is mainly valid for any customs
which has settled, been well implemented and perceived in the
society as something they have to obey. Therefore, both customs and
culture can be a foundation for Islamic law which recognizes their
power in any legal interpretation.* The relationship between Islamic
law and tradition is very close and mutually supportive, particularly
in the law of inheritance in Indonesian contemporary societies.

In Islamic teaching, the rule of inheritance distribution can at
least be found in the Qur’an and Sunnah of the Prophet. It is among
the core teachings of sharia with detailed provision and condition in
addition to power in governing Moslem’s life. However, practically,
each society has different patterns in implementing the spirit of the
distribution. In this context, how Mataraman community negotiates
religious teaching and local customs in inheritance distribution
portrays interesting and important phenomenon as clear from the
following figure:

Figur 1. Inheritance Dispute Resolution Scheme
Among Mataraman Community, East Java.

Theology Cum Figh cum Custom Mainstream Custom

Custom Rl AT Formulation

*Rejection »Linkage *Mutual
*Dissent *Conformable

44This is in line with one of the basic rules of Islamic jurisprudence namely
Alasaell which means that customs can become law. See Abdul Karim Zaidan, Al
Wajiz fi Syarhi Al-Qawa’id Al-Fighiyyah fi Asy-Syari’ah Allslamiyyah, trans. Muhyiddin
Mas Rida (Jakarta: Al-Kautsar, 2008), 133.

4]slamic law does not accept all of the traditions, including those which have
become custom in society. The requirement for this acceptance is as follows: First, the
tradition is logical, making any sense and relevant to human common sense so that it
excludes any immoral action. Second, the actions or repeated or have become
ingrained in people's behavior. Third, it does not bring any fatality or damage and is
in line with the spirit to create a prosperous soul and healthy common sense. Fourth,
the act does not contradict with the provisions of the text, both the Koran and the
Sunnah. Abdul Mudjib, Kaidah-Kaidah Ilmu Figh (Al-Qowa’idul Fighiyyah) (Jakarta:
Kalam Mulia, 2001), 45.
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The three procedures show many values and moral teaching
which play an important role to create harmony in family
relationships. This is because the philosophy of any procedure for
avoiding inheritance disputes is nothing but the willingness to create
harmony among family members, especially the heirs. The traditional
practice of dispute settlement using peace-seeking procedure, for
example, prevents misunderstandings among one another and
strengthens harmonious family relationships especially at the context
of each procedure’s implication on the welfare of the family
economy.46

Among others, figh cum custom procedure is the most possible
alternative to choose. This is partly because too much intervention
from people outside the family lineage will likely worsen the problem
and reduce harmony as well as intimacy in a family. Many cases show
how bad management of inheritance distribution leads to family
conflict. In this context, Mataraman community maintains family
unity by making a set of rules that most of its people agree upon such
as through the procedure of peace-seeking, collective distribution, as
well as providing a portion for the adopted children while justifying
and preserving them well.

Conclusion

There are three models of negotiation formulation in avoiding
inheritance distribution dispute in the Mataraman community,
namely: a) theology cum custom procedure which will typically lead
to mismatch and further disagreement among family members. This
is due to the potential insecure feelings because being labeled as a
deviant of religious law, specifically on the inheritance figh system in
which they prioritize customary law better than religious rules. b) figh
cum custom procedure which likely creates a close relationship among
family members as well as flexibility in responding to the local
custom or tradition on inheritance distribution. This model therefore
becomes an alternative pattern of the settlement procedure. c)
indigenous mainstream wisdom procedure which practically leads to

4Dian Berkah and Tjiptohadi Sawarjuwono, “Inherintence Wealth Distribution
Model and Its Implication to Economy,” Humanities & Social Sciences Reviews 17, no. 3
(2019): 01-10.
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dispute settlement using Javanese traditional value. This model
allows local tradition to solve the dispute by returning to indigenous
wisdom and cultural diversity. However, it does not directly engage
religious teaching although the negotiation process usually runs
smoothly because engaging parties have a common aim for the sake
of assets integrity and harmonious family relations.
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Abstract:

Allegedly, some of judge’s verdicts are gender-biased that it
makes this an interesting research topic. This paper aims to
observe gender sensitivity of judges’ verdicts in Samarinda and
Magelang Religious Courts as the implementation of PERMA
Number 03 of 2017 during 2017-2019. As empirical normative
legal research, this study used a qualitative descriptive method
as the data analysis. The findings of research are: First, judges’
verdicts, both in talag and divorce cases, in Magelang Religious
Court showed very good gender sensitivity. The different
condition occurred in talag divorce verdicts at Samarinda
Religious Court during 2017 and 2018 although in 2019, it
showed a little improvement on gender sensitivity. However,
verdicts of divorce lawsuit from 2017 to 2019 did not show
likewise and it was very poor in gender sensitivity. Second, in
Magelang Religious Court, PERMA Number 03 of 2017 had
been very well implemented whereas in Samarinda Religious
Court, it did not so as there found no much differences between
verdicts before issuence of the PERMA and afterward.
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Abstrak:

Beberapa putusan hakim dinilai bias gender sehingga topik ini
menjadi menarik untuk diteliti. Tulisan ini ingin mengkaji
sensitivitas gender dalam putusan hakim di Pengadilan Agama
Magelang dan Samarinda serta implementasi PERMA Nomor
03 Tahun 2017 selama 2017-2019. Sebagai penelitian hukum
normatif empiris, tulisan ini menggunakan metode analisis data
deskriptif kualitatif. Temuan penelitian adalah: Pertama,
putusan hakim di Pengadilan Agama Magelang, baik dalam
kasus cerai talaq maupun cerai gugat, sudah menunjukkan
sensitivitas gender yang sangat baik. Sementara itu untuk
Pengadilan Agama Samarinda, putusan cerai talaq pada 2017
dan 2018 tidaklah demikian meski ada sedikit kemajuan dalam
hal sensitivitas gender pada putusan-putusan tahun 2019.
Buruknya sensitivitas gender juga tampak di berbagai putusan
cerai gugat di Pengadilan Agama Samarinda sejak 2017 sampai
2019. Kedua, PERMA Nomor 03 Tahun 2017 sudah
terimplementasi dengan sangat baik di Pengadilan Agama
Magelang. Namun demikian, hal yang sama tidak ditemukan di
Pengadilan Agama Samarinda sebab keberadaan PERMA
tersebut tidak berpengaruh signifikan terhadap putusan-
putusan yang dikeluarkan sebelum maupun sesudahnya.

Kata Kunci:
Sensitivitas Gender; Putusan Hakim; PERMA No. 03 Tahun 2017

Introduction
The dynamic of women’s struggle for their rights encourages
the enforcement of gender justice in all life aspects ranging from
political, economic, social, to law. In the field of law, gender
discrimination is allegedly found at three aspects, namely on the
content of law, culture of law and the structure of law. The
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discrimination at the law structure is clear, among others, from the
low gender sensitivity among law enforcement officers.!

The Religious Court (later abbreviated as RC) is one of the legal
institutions which function to enforce various legislations.? It deserves
to receive, examine, adjudicate and resolve some Islamic sharia
matters such as divorce which recently is getting higher and higher in
number. Nationally, at the last 2018, the divorce cases in RC reached
97% of all cases.3 It rose from number at 2015 which still showed that
90% of 445,568 cases that the RC dealt with divorce.4

This high number is not automatically in line with gender
sensitivity found at the judges’ verdicts. Some judges” verdicts are still
gender biased due to some reasons: First, educational background of
judges which influences their mind-set and attitude. Second, value of
patriarchy in family and social environment which exist in the miliue
where the judges grow up; and third, the materials and legal rules
which are, into some extent, still gender biased.’

Apart of those factors, the RC judges are essentially required to
have sensitivity and concern on women in enforcing justice according
to their authority. The active role of RC, meanwhile, is indispensable
in order to influence matters relate to family law, especially related to
women's rights.

'Achie S. Luhulima et al., Perempuan dan Hukum: Menuju Hukum yang
Berperspektif Kesetaraan dan Keadilan (Yayasan Pustaka Obor Indonesia, 2008),
131.

2Faqihuddin Abdul Kodir and Ummu Azizah Mukarnawati, Referensi bagi
Hakim Peradilan Agama tentang Kekerasan dalam Rumah Tangga (Komnas
Perempuan, 2008), 4.

3Cate Summer, Memberi Keadilan bagi Para Pencari Keadilan: Sebuah Laporan
Penelitian tentang Akses dan Kesetaraan pada Pengadilan Negeri dan Pengadilan
Agama di Indonesia Tahun 2007 - 2009 (Jakarta: Mahkamah Agung dan
AUSAID), 7.

‘Wahyu Widiana, “Prolog”, in Kustini & Ida Rosidah (ed.) Ketika
Perempuan Bersikap: Tren Cerai Gugat Masyarakat Muslim (Jakarta: Kemenag
RI, Badan Litbang dan Diklat: Puslitbang Kehidupan Keagamaan, 2016), ix.

SAhmad Jalaludin, “Budaya Hukum Bias Gender Hakim Pengadilan Agama
dalam Perkara Cerai Talak,” Muwazah 7 (December 2015), 203.

®Defi Uswatun Hasanah, “Hak-Hak Perempuan dalam Putusan
Pengadilan Agama (Studi Perbandingan Hukum Keluarga Islam dan
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Sensitivity on women'’s right is essentially required in order to
establish a fair adjudication process. Therefore, judges are required to
be prudent and wise in paying attention to the principle of gender
equality living in the society, be it legal norm, religion, morality, and
general social phenomenon while considering the consequences of
verdicts they issue.”

Regarding to wife's rights after divorce, chapters 149 and 158 of
Islamic Law Compilation (ILC) explicitly oblige the husband to give;
(@) proper mut'ah; (b) living (nafqa), maskan (shelter) and kiswah
(clothes) during “iddah (waiting) period; (c) settling owed dowry for
wives and hadanah fees for children under 21 years old.

However, the article 41 letter (c) of Law number 1/1974 explains
that the wife can not earn an ‘iddah living if she is proven for doing
nushiiz (recalcitrance) or gets a ba'in sughra divorce (irreconcilable
ones). This unfortunately makes some RC, through their divorce
verdicts, do not impose this obligations and ignore the right of wife
although she is proved not doing any nushiiz.

Relating to this, Edi Riadi’s study showed that the demand for
‘iddah living more frequently found at taldg divorce cases than the
divorce lawsuit one. From 156 talag divorce cases as his sample, he
mentioned that 81 cases or 51.92% of it filed for ‘iddah living lawsuit.
Meanwhile, there only found 45 of 146 divorce lawsuit cases with
‘iddah living demand or 30.84 of the total number.8 In fact, the
comparison between taldg divorce and divorce lawsuit rates was 1 out
of 3. Based on national Badilag data from 2014, there were only 113,850
talag divorce cases while the divorce lawsuit cases were 268,381.° A
year ahead, at 2015, the talag divorce number decreased to 99,981
cases and the rest of 253,862 were divorce lawsuit cases. Next at the

Konvensi CEDAW),” 2017, 9,
http:/ /repository.uinjkt.ac.id/ dspace/handle /123456789 /38598.

"Siti Musdah Mulia, ed., Keadilan dan Kesetaraan Jender Perspektif Islam
(Jakarta: Tim Pemberdayaan Perempuan Bidang agama Departemen Agama
Republik Indonesia, 2001), 127.

8Edi Riadi, “Dinamika Putusan Mahkamah Agung Republik Indonesia
dalam Bidang Perdata Islam,” 2011, 199.

9Lilik Andaryuni, “Pemahaman Gender dan Tingginya Angka Cerai Gugat Di
Pengadilan Agama Samarinda,” Fenomena 9, no. 2 (December 1, 2017): 156-57,
https:/ /doi.org/10.21093/1j.v9i2.946.
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2016, the talag divorce cases number got higher again at 113,968 while
the divorce lawsuit cases were the same with 289,102 cases. As for
2017, the talag divorce cases rose unsignificantly to 113,987 while the
divroce lawsuit cases decreased to 273,771.10

Responding to the number, the Supreme Court has been making
various efforts to ensure the rights of women after divorce enforced.
Among of them are through the cassation verdict number 347
k/Ag/2010,  410k/Ag/2010, 137k/Ag/2007 and  number
276k/Ag/2010. This jurisprudence provides legal power related to the
provision of “iddah living for divorce lawsuit case as long as the wife is
officially proved for not doing nushiiz. Nevertheless, not all Religious
Courts implement it.

Not only that, in order to enhance efforts for improving the
wives’ rights after divorce, on July 11, 2017, the Supreme Court issued
PERMA number 3 of 2017 on the guidelines for judging women in law
cases. The article 6 of the PERMA explains the guidelines for judges to
consider and to explore some values in ensure gender equality. The
existence of the chapter is expected to bring out gender-responsive
decisions or verdict. Therefore, this study was conducted particularly
to examine whether existence of the PERMA affects in making a better
accommodation for women’s rights both in talag divorce and divorce
lawsuit.

One of RC with relatively high number of divorce is Samarinda
RC with 1,706 lawsuit divorce cases last 2017.1"" This number raises
concerns especially related to the rights of wife and child after
divorce. Another one is Magelang RC as the subject of a pilot project
called PUG or Pengarusutamaan Gender covering gender
mainstreaming as well as the rights of children and women since the
beginning of 2017. The program itself is a cooperation between
Kalijaga Institute for Justice (KIJ) and Badilag Supreme Court. Those
factors become consideration to choose the two RC. Particularly for
the later, this research wants to uncover whether the status as the

10“Melihat Tren Perceraian dan Dominasi Penyebabnya -
Hukumonline.Com,” accessed December 9, 2019,
https:/ /www.hukumonline.com/berita/baca/1t5b1fb923cb04f/ melihat-tren-
perceraian-dan-dominasi-penyebabnya/ .

"Buku Laporan Tahunan Pengadilan Agama Samarinda Tahun 2017.
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subject of PUG pilot project influences the judges’ verdicts on rights of
women.

Studies on this theme have been many time taken by previous
researchers. One of them was Nurcahaya et al who found that the
implementation of the verdict on the wife’s right after talag divorce in
RC was generally done before recitation of the talag pledge. However,
they underlined that the amount is relatively less than how the wives
demand.'?

Another study which focused on ‘iddah living earning in the
case of talaq raj'i (reconcilable divorce) found that the wives generally
do not get their rights if proved to do nushiiz. Nevertheless, the judge
in South Jakarta Religious Courts provides the ‘iddah living in the
divorce lawsuit case on their initiative everytime the wives are proven
not doing nushiiz.!?

Taking another focus, namely mut’ah and ‘iddah right after talag
divorce, a study by Alef Musyahadah etal. found that judges
generally consider gender sensitivity as clear from gender-unbiased
verdicts. Almost all judges in Purwakarta RC, as they found, had
good gender sensitivity as clear from the efforts in fulfilling the grant
of mut'ah and “iddah living for wives.!4

Those all studies show limited number of a specific study on
gender sensitivity in judges” verdicts in relation to PERMA number 3
of 2017 on the guidelines for prosecuting women toward the law.
Therefore, this study is conducted to complete the discussion on the
discourse.

2Nurcahaya et al, “Studi Penegakan Hukum Hak-hak Harta Istri Cerai Talak (
Analisis Gender Terhapa Realisasi Eksekusi Putusan Hak Nafkah dan Mut'ah Istri
Cerai Talak di Pengadilan Agama”, Laporan Penelitian Kompetitif Unggulan
2016, Universitas Islam Negeri Sumatera Utara Medan, 2016.

BErwin Hikmatiar, “Nafkah lddah pada Perkara Cerai Gugat,” SALAM:
Jurnal ~ Sosial dan Budaya Syar'i 3, no. 2 (September 9, 2016),
https:/ /doi.org/10.15408 / sjsbs.v3i1.3316.

4Alef Musyahadah Rahmah, Noor Asik, and Wismaningsih
Wismaningsih, “Perspektif dan Sikap Hakim dalam Memutus Perksara Mut'ah
dan Nafkah Iddah di Pengadilan Agama Purwokerto, Banyumas, Purbalingga,”
Prosiding 7, no. 1 (November 30, 2017),
http:/ /jurnal.lppm.unsoed.ac.id/ ojs /index.php/Prosiding/article/ view /49
3.
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Research Method

This study is empirical normative law research that considers
the law as the norms of rules and regulations implemented at a
certain time as a government product.'s The research itself examines
judge's verdicts relying on documentation method while applying
library study principles. The primary data come from legal materials,
namely PERMA Number 03 of 2017, the verdicts of judges, KHI, and
Law number 01 of 1974, while the secondary data are obtained from
interview results with judges and information from several articles
journals, and books with related themes. The tertiary one, on the other
hand, is obtained from legal dictionary.

The data analysis uses a qualitative descriptive method as well
as a legal approach. The later is particularly done by reviewing the
rules on the specific issue of law that this study focuses on.
Additionally, the court verdicts as the subject of this study were
examined using a case approach.16

Theoretical Framework of Gender Sensitivity, Judges’
Verdicts and PERMA Number 03 of 2017

Judges” gender sensitivity is defined as the ability to
understand, feel, and think about the gaps in a men-women
relationship. In this context, it is expected to be an alternative
perspective in seeing injustice regarding with the relationship both in
public and domestic areas.!”

Meanwhile, the law of gender equality is much influenced by
legal awareness as an integrated value in human being on existing
laws or rules they expect to exist.!® In general scope, it also comes

SPeter Mahmud Marzuki, Penelitian Hukum (Jakarta: Kencana Prenada
Media Group, 2009), 294.

16Peter Mahmud Marzuki, Penelitian..., 295.

17Abd. Mogsith Ghazali, Kumpulan Referensi Standar Evaluasi Hakim Dalam
Menerapkan Sensitivitas Jender Di Mahkamah Syar’iyah Aceh, 2009, 119-21,
/ /digilib.stital.ac.id /index.php?p=show_detail&id=66.

8Soerjono Soekanto, Kesadaran Hukum & Kepatuhan Hukum: Suatu
Percobaan Penerapan Metode Yuridis-Empiris untuk Mengukur Kesadaran Hukum
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from society’s legal culture so that to realize the gender-justice-based
law, the legal culture that the society establishes is essentially needed.
If the society’s culture is gender-biased, the gender-justice laws will
not be tangible.

On another hand, the judges’ verdict is legal as a law material.!?
Therefore, it is supposed to enforce the legal objectives namely justice,
certainty and benefit.20 Sudikno Mertokusumo defines the verdict of
judges as an official authoritative statement by the judges pronounced
before the trial in order to terminate or settle a case or dispute
between parties.2!

Unfortunately, as mentioned by Ninik Rahayu, gender
sensitivity or justice has not been generally found in judges” verdicts
because of these triggering factors. First, judges have not gotten any
comprehensive understanding on gender-based violence or
discrimination. Second, the die-hard patriarchy culture in the society
which lowers women’s bargaining values both in domestic and public
areas. Third, the limitation of authority on behalf of law that makes the
rights of women and children less considered.22

According to Artijo, as cited by Syamsudin, judges play a role as
the main actor of law enforcement along with moral obligation and
professional responsibility to control the common perception of
people. They are supposed to master legal-technical capacity skills as
well as show moral capacity. With good capabilities, including
scientific and technical skills; the judges will be able to provide proper

dan Kepatuhan Hukum Mahasiswa Hukum terhadap Peraturan Lalu Lintas
(Rajawali, 1982), 152.

19Sulistyowati Irianto and Lim Sing Meij, “Praktik Penegakan Hukum:
Arena Penelitian Sosiolegal Yang Kaya,” n.d., 212.

20Achmad Ali, Menguak Tabir Hukum: Ed.2 (Kencana, 2015), 96.

21Roihan A. Rasyid, Hukum Acara Peradilan Agama (Raja Grafindo Persada,
1991), 199.

2Ninik Rahayu Maksoem, Penanganan Hukum Yang “Berpihak” Guna
Mewujudkan Kesetaraan dan Keadilan Gender”, paper presented in A Day
Seminar about Religious Court’s Role and Civil Society in the Perspective of
Islamic Law Pembaharuan di Bidang Penegakan HAM dan Penyetaraan
Gender, Surabaya, PPHIMM PTA Surabaya, 24 Oktober 2014, 12.

258 al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 251-279



Gender Sensitivity at Judge's Verdicts

and correct legal reasoning in bringing in a verdict.?3 In addition, as
the main pillar of law enforcement, judges are also required to have
sensitivity and concern on the elements of justice, tangible
commitment, comprehensive understanding and courage for justice
enforcement in every verdict they formulate. The Court’s verdicts as
the results of the judges' performance become the determinant of their
quality and credibility because their crown or authority lies in the
verdicts they issue.* The judges are identical with the judiciary
itself.2s In line with this, citing Friedman, Abu Tolhah explained that
human are the important element of law enforcement.2¢

The basic adage also states that “all the law is judge-made law"
which means that all the law basically comes from judges” verdicts.
Moving on from this assumption, position of judges becomes very
central in the context of law formation.?’” Therefore, the judges’
verdicts become law materials that must be in line with its own
purpose namely justice, certainty, and benefit.2s

In practice, the three objectives of the law are difficult to achieve
simultaneously at the judges' verdicts. There is often a collision
between legal certainty and benefit, between justice and certainty, or
between justice and benefit. Therefore, according to Radbruh, there
needs to be a priority scale where the first rank is fairness followed by

23M. Syamsudin, “Keadilan Prosedural Dan Substantif Dalam Putusan
Sengketa Tanah Magersari,” Jurnal Yudisial vol. 7, No. 1 (March 24, 2014), 23,
https:/ /doi.org/10.29123 /jy.v7i1.91.

24Zudan Arif Fakrulloh, “Penegakan Hukum Sebagai Peluang Menciptakan
Keadilan,” March 2005, 24,
http:/ /publikasiilmiah.ums.ac.id/handle/11617/1034.

25Hj. Jamillah, “Judges According To Islamic Law and Indonesian Law in
Islamic Court,” IOSR Journal of Humanities and Social Science 22, no. 01
(January 2017), 91, https:/ / doi.org/10.9790/0837-2201068793.

26Abu Tolhah, “Peluang dan Tantangan Kompetensi Peradilan Agama Pasca
Amandemen Undang-Undang Nomor 7 Tahun 1989 Tentang Peradilan Agama,”
Asy-Syari‘ah 18, No. 1 (August 31, 2015), p- 131,
https:/ /doi.org/10.15575/ as.v18i1.654.

?’Darji Darmodiharjo and Shidarta, Pokok-pokok Filsafat Hukum: Apa dan
Bagaimana Filsafat Hukum Indonesia (Gramedia Pustaka Utama, 1995), 138.

M.H, Menguak Tabir Hukum, 84-86.

al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 251-279 259



Lilik Andar Yuni, Murjani

benefits and then certainty. Meanwhile, Achmad Ali recommends
using a basic case priority adjusted to the context of each case.?”
Relating to this, Mukti Arto mentions that as the verdict maker,
judges should be able to be flexible by not too stick in the rule of the
basic law in order the core of the benefit can be achieved in each
verdict. The criteria of a qualified verdict in RC, meanwhile, are: (1)
well appointed, (2) systematic, (3) harmonious, and (4) indicating the
renewal of Islamic law.30
PERMA Number 03 of 2017 on guidelines to prosecute women's
cases dealing with the law comprises of 12 articles. It began its
implementation since August 4, 2017. This PERMA explains the
principle of judges in prosecuting women’s cases dealing with the
law, namely; (1) Appreciation for human dignity, (2) non-
discrimination, (3) gender equality, (4) equality toward the Law, (5)
justice, and (6) benefits as well as legal certainty?3"
Meanwhile, the parameters of gender-sensitivity on judges’
verdict regarding to the wive’s rights after divorce are as follow;
a) Substantially, the law refers to; (1) Article 66 S/d 86 UU No.
7/1989, amended by Law No. 3/2006, the reamended by the
Law number 50/2009; (2) Article 14 S/to 36 PP number 9/1975
on the implementation of law number 1/1974; (3) Article 148
KHI on Presidential Decree number 1/1991; and (4) PERMA
number 3/2017 on the guidelines for prosecuting women'’s cases
against the law.
b) The judge's perspectives rely on the following principles; (1)
magqasid shari"ah perspective use in order to protect weak parties;
(2) divorce process which can be in divorce lawsuit, talag
divorce or khul'i divorce; (3) each divorce causes separation
between husband and wives then leads to different legal
consequences; (4) negative effects of divorce mostly affect

2M.H, 96.
3Pustaka Pelajar, “Pembaruan Hukum Islam Melalui Putusan Hakim
Pustaka Pelajar,” 3, accessed November 23, 2019,

https:/ / pustakapelajar.co.id / buku/ pembaruan-hukum-islam-melalui-
putusan-hakim/.

31The article 2 PERMA Number 03 of 2017 on the guidelines on
adjudicating women'’s cases on law.
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women and children; (5) making the verdict which grants
mut'ah and ‘“iddah living either on the demands of wives or ex
using ex-officio judges’ right; (6) mediation procedure as an
attempt to settle matters.32

Gender Sensitivity in Judges Verdict
1) Magelang Religious Court

The verdicts of talag divorce in Magelang Religious Court are as
follow:

No. Verdict number Wives’/children’s rights
1 |No. 89/PdtG/2017 in | Punishing the plaintiff to
verstek grant defendant as follow:
a.Mut’ah 1.000.000,- IDR
b.Children living Rp.

300.000,- IDR/month

2 | No. 0113/Pdt.G/2017 in | Punishing the plaintiff to

verstek grant defendant as follow:

a. Mut’ah 5.000.000,- IDR

b. Iddah living 1.500.000,-
IDR

3 | No. 255/Pdt.G/2017 Punishing the plaintiff and
the defendant to obey the
peace agreement as follow:

a. The plaintiff grants “iddah
living to the defendant
6.000.000,- IDR

b. The plaintiff grants
defendant mut'ah in the
form of a gold ring
weighing 10 grams

4 | 046/Pdt.G/2018/PA.Mgl, Punishing the plaintiff and the
defendant to obey the
mediation agreement, which

32Sjti Ruhaini Dzuhayatin et al., “ Pedoman Modeling Institusionalisasi Proses
Peradilan Responsif Gender, Hak Perempuan dan Hak Anak di Pengadilan Agama,”
n.d., 30-31.
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is to punish the plaintiff to

grant the defendant as follow:

a. Iddah living 2.100.000,- IDR

b. Mut’ah 1.000.000,- IDR

c. Each child is granted living.
700.000,- IDR/ month.

5 | 025/Pdt.G/2018/PA.Mgl Punishing the plaintiff and the
defendant to obey the
mediation agreement, which
is to punish the plaintiff to
grant the defendant as follow:
a. ‘lddah living 3.000.000,-
IDR
b. Mut’ah in the form of a
gold ring 75% weighing 2

grams
6 | 258/Pdt.G/2017/PA.Mgl in | Punishing the plaintiff to
verstek grant the defendant as follow:

a. Mut’ah 3.000.000,- IDR

b. Iddah living 6.000.000,- IDR

c. Children living 2.000.000,-
IDR/ month

6 sample of taldg divorce verdicts mentioned at the table, 3
cases from 2017 and 3 cases from 2018, makes it clear that wives get
their rights after divorce, ranging from the provision of ‘iddah living,
mut'ah and also children’s living. The amount and number,
however, are not equal each others.

Interestingly, in some of those verdicts, wive’s and children’s
rights are fulfilled in verstek cases, as seen in the verdict number
089/PDT. G/2017/PA. Mgl., number 0113/Pdt. G/2017/PA. Mgl.,
and number 258/Pdt. G/2017/PA.Mgl. The verdict of verstek is a
verdict in which one party is absent even though she/he has been
called appropriately and worthily and sending no one to represent.
The verdicts also show that the grant for wives after divorce is
through ex officio right.

The ex officio right, as Subekti disclosed, is the right because of
position as a judge instead of because any assignation or promotion.
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It means that ex officio is automatically attached to the judge because
of his/her position aiming to bring in verdicts of the case into
decision more than what the plaintiff demands.

The use of ex officio rights as clear at the above verstek verdicts
is based on the following considerations. First, the respondent (wife)
was proved not doing nushiiz. Second, it refers to the article 149 letter
(@) and (b) KHI which confirms that after divorce, husband is
obliged to provide living both for iddah and mut'ah as long as the
wife is proven not doing nushiiz. Mut'ah also aims to please her
while reducing grief due to divorce. Third, the plaintiff (husband)
has the ability and willingness to afford such rights.33

It is further explained that ex officio in those cases (talig divorce
in verstek) is given because most of the wives in those cases are ill-
treated. Unfortunately, the grant through ex officio is not always well
fulfilled because the plaintiff sometimes has no enough money to
afford. The most important of this procedure is to show that ex officio
right intends to educate society that when women are divorced, they
have rights to seek and grant.34

Conversely, if the parties are present at the trial, mediators
should try hard to play their roles. Despite failing to reconcile the
parties, the mediators are suppossed to manage in order to make a
deal between both through an agreement which accommodates the
rights of wife after divorce as shown in the verdict number
255/PDT. G/2017/PA. Mgl., number 046/Pdt. G/2018/PA. Mgl.,
and number 025/PDT. G/2018/PA. Mgl. In Magelang RC, the
mediator is the judge himself/herself. He/she plays the role flexibly
through explaining rights and obligations of each party on talag
divorce case. It is obvious, therefore, that the role of mediator is not
merely seeking peace but also trying to lead the parties understand
their rights. Consequently, the divorcee can access her right.

Meanwhile, the data on divorce lawsuit verdicts in Magelang
RC during 2017-2018 is as follows;

3Interview with some judges of Magelang Religious Court, April 24, 2019.
See the judge’s consideration in the verdict No. 113/Pdt.G/2017/PA.Mgl.,
17.

3#Interview to the judges in Magelang RC, 24 April, 2019.
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No. Verdict Number Wives’ / Children’s Rights
1 | No. Punishing the defendant to
076/Pdt.G/2017/PA Mgl grant the plaintiff as follow:
a. Iddah living 3.000.000,-
IDR
b. Mut'ah 5.000.000,- IDR
2 | No. 94/Pdt.G/2018/ | Assigning the custody of
PA.Mgl in verstek children to the plaintiff
3 | No. 098/Pdt.G/2018/ | Assigning the custody of
PA.Mgl in verstek children to the plaintiff
4 | No. a. Assigning the custody of
060/Pdt.G/2018/PA.Mgl children to the plaintiff
b. Punishing the defendant
to give the children’s
custody to the plaintiff.
c. Punishing the defendant
to grant children’s living
1.000.000,- IDR/ month.
5 | No. a. Assigning the custody of
015/Pdt.G/2018/PA.Mgl children to the plaintiff
b. Punishing the defendant
to provide living for
children 1.000.000,-
IDR/month
6 | No

052/Pdt.G/2018/PA.Mgl in
verstek

Assigning the custody of
children to the plaintiff

264

The table above explains that some of verdicts of divorce
lawsuit in Magelang RC were made in verstek and some were not.
Cases attended by the parties lead to a verdict that grants wives and
children get their right. It can be seen in the verdict number 076/Pdt.
G/2017/PA. Mgl., number 060/Pdt. G/2018/PA.MGL, and number
015/PDT. G/2018/PA. Mgl. In those verdicts, all parties were
present which enabled the judge to do mediation although it did not
lead to any deals. However, copies of the verdicts show that
plaintiffs of the three verdicts are proven not doing nushiiz so that
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the Court shall grant its ex officio right by referring to the
considerations as follows;

For a case number 076/PDT. G/2017/PA. Mg], the wife as the
plaintiff did not require an ‘iddah living and mut'ah. However, the
article 41 (e) UU number 1/1974 Jo Article 149 (A and B) and MA
jurisprudence number 137K/ AG/2007 show that the wife who filed
for the divorce and was proved not doing nushiiz enables the judges
to use ex officio right. Using this right, the judges can demand the
husband to provide an “iddah living for her wife because she must go
thorugh the period of ‘iddah. Furthermore, the MA jurisprudence
number 02K/ AG/2002 clearly mentions that even if not requested in
the Court, the judge using ex officio right can impose the husband to
provide “iddah living and mut'ah to his wife.35

In addition to law materials as mentioned above, the verdict
number 015/PDT. G/2018/PA. MGL is also reinforced by SEMA
number 4 2016 on the implementation of the plenary meeting results
formulation of Supreme Court and the formulation of the Religious
Court. It states that RC through ex officio right can set a child’s living
to his/her father when he/she is under custody of the mother.36

The above explanation clarifies that the use of ex officio right
provides more protection and benefits for wives and children. This
is in line with Ibrahim's study concluding that ex officio right aims to
accommodate women's rights after divorce in which husbands
sometimes neglect them.?

As for another verdicts in verstek form, namely number
094/Pdt. G/2018/Pa. Mgl. and number 098/Pdt. G/2018/PA. Mgl.,
the plaintiffs (wife and children, in this case) did not get their rights.
The wives only got custody of the child because it was they who
filed for the divorce and during the trial process, the parties in
dispute (the defendant or the husband) were not present.

35See the verdict No. 076/Pdt.G/2017/PA.Mgl, 27.

3See the verdict No. 015/Pdt.G/2018/PA.Mgl, 27.

37Tbrahim AR Ibrahim AR and Nasrullah Nasrullah, “Eksistensi Hak Ex
Officio Hakim dalam Perkara Cerai Talak,” SAMARAH: Jurnal Hukum Keluarga
dan Hukum Islam 1, No. 2 (December 30, 2017): 463,
https:/ /doi.org/10.22373 /sjhk.v1i2.2378.
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Meanwhile, most of the divorce case lawsuits are brought in a

verdict by verstek due to various reasons such as because the
defendant is in unknown address, deliberately leaving his wife, and
other various reasons. In this condition, the husband tends not to
attend the trial that it leads to verstek verdict. Another reason for a
wife to file a divorce lawsuit is because the husband does not work
and earn living. In this kind of case, it is very unlikely for the wives
to get their rights after divorce such as ‘iddah living and mut’ah
because the husbands possibly cannot afford it.

2) Samarinda Religious Court
The verdicts of talag divorce in Samarinda Religious Courts
during 2017-2018 are as follow:

No. Verdict Number Wives/Children’s Rights
1 857/Pdt.G/2017/PA.Smd Punishing the reconvention
defendant to provide:
a. Living of ‘iddah,
9.000.000,- IDR
b. Mut'ah, 6 million,- IDR
c. Living for child,
2.000.000,- IDR/month
2 | 1014/Pdt.G/2017/PA.Smd | Punishing the reconvention
defendant to provide the
neglected living, 3.000.000,-
IDR and ‘iddah living,
3.000.000,- IDR
3 | 429/Pdt.G/2018/PA.Smd -
4 | 1843/Pdt.G/2018/PA.Smd, -
in verstek
5 |1694/Pdt.G/2018/PA.Smd | Assigning child custody to
the defendant
6 194/Pdt.G/2019/PA.Smd, |Punishing the plaintiff to
in verstek provide the defendant as
follow:
a. ‘Iddah living 3.000.000,-
IDR
b. Mut’ah 500.000,- IDR
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c. Hadhanah to the defendant
d. Child’s living, 1.000.000,-

IDR/ month
7 | 371/Pdt.G/2019/PA.Smd, |Punishing the plaintiff to
in verstek provide the defendant;
a. ‘Iddah living, 6.000.000,-
IDR

b. Mut’ah, 2.000.000,- DIR

The table gives an overview on the wife’s rights after divorce in
talag divorce verdict at Samarinda RC. Among the mentioned
examples, some of them were administered in verstek while others
were with the presence of litigants. Three verdicts in non-verstek
procedure came from cases in which the defendants were present at
the trial and their rights after divorce were obtained.

Acquisition of the wives’ rights, consisting of ‘iddah living,
mut'ah, and the child's living, comes from consideration on the
condition in which from the beginning of process, they requested the
rights through the reconvention. It means that defendant's knowledge
and understanding on the rights they deserve are good enough.

The result of Mansari & Moriyanti’s study asserts that cases in
which the judge does not grant the living right for wives is due to the
wives themselves. They do not understand their own rights or simply
accept their destiny while only focusing on the main purpose to gain
divorce certificate. From the beginning of trial process, they actually
do not want a divorce hoping that resolution can be achieved and the
family unity can be rebuilt. Therefore, they do not sue any living at
all.’s

In more details, the case number 857/PDT. G/2017/PA. SMD
portrayed a condition in which the defendant (wife) obtained her
rights because she was accompanied by a lawyer. Meanwhile, the case
number 1014/Pdt. G/2017/PA. SMD) did not enable the defendant to
gain her rights because of her own insufficient knowledge and

%8Mansari Mansari and Moriyanti Moriyanti, “Sensitivitas Hakim terhadap
Perlindungan Nafkah Isteri Pasca Perceraian,” Gender Equality: International
Journal of Child and Gender Studies 5, no. 1 (October 14, 2019): 53-55,
https:/ /doi.org/10.22373 / equality.v5i1.5377.
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understanding on what she deserves for. Moreover, she was not being
accompanied by a lawyer during the trial.

Another case, namely number 429/PDT. G/2018/PA. SMD, also
did not grant the wife’s right even if she was present at the trial. It
turned out that the wife did not request her rights in the reconvention.
This is possibly due to her ignorance and for this kind of situation, the
role of judges is particularly important. The judge needs to consider a
principle that in order to reduce the divorce bad effect to wife and
children, they need to get the rights whether they requested it or not.?
Additionally, the mandate of Article 149 letter (a) and (b) KHI also
obliges him/her to tell this type of wife about what she deserves for.
The wife, at this case, does not work and furthermore she lives with
three children who still need living expenses.40

The next case, a verdict in verstek form number 1843/Pdt.
G/2018/PA. SMD did not grant the wife’s rights due to another
cause, which is the absence of the defendant at the trial. This indicates
the absence of good etiquette from the wife. On the judge’s side, the
absence is also unexpected because it can impede him/her in
confirming plaintiff's lawsuit materials. The judge will therefore get
difficulties in granting the rights of wife in such conditions.*!

Overall, samples from talag divorce cases in 2017 and 2018 show
that the talag divorce in verstek form did not grant the wive’s rights
even if they attended the trial. On the contrary, in 2019, specially at
the case number 194/PDT. G/2019/PA. SMD and number 371/PDT.
G/2019/PA. SMD which were in the verstek forum, the wives gained
their rights such as “iddah, mut'ah, hadanah and child’s living through
ex officio right.

The use of ex officio right in the those verdicts issued in 2019 was
with the following considerations; (1) The wives were proved not
doing any nushiiz, (2) The article 41 ACT number 1/1974 and article
149 KHI (b) mention that due to divorce, a wife deserves for mut’ah
and ‘iddah living except if she is still virgin (gobla dukhil), (3) The
plaintiffs can afford the obligation, and (4) the existence of the

¥Dzuhayatin et al., “Pedoman Modeling Institusionalisasi Proses Peradilan
Responsif Gender, Hak Perempuan, Dan Hak Anak Di Pengadilan Agama,” 30-31.

40See the verdict No. 429/Pdt.G/2018 /PA.SMD, 5.

#lnterview with a judge of Samarinda Religious Court, June 2019.
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jurisprudence of Supreme Court number 608K/AG/2003 dated
March 25, 2003 and number 280K/AG/2004, dated November 10,
2004 concerning the range of the number of iddah and mut'ah.42

In addition to it, referring to the principle of ex aequo et Bono, the
Religious Court which argues otherwise than the lawsuit of a plaintiff
can make the verdict as fair as possible.#®> This clause makes it
possible for judges to do ijtihad in order to make a justice-based
verdict putting much benefit for the wife and child as the divorce
victims. At the same time, it also asserted that the judge is not only a
statute of law, but also the (representation of the) law itself because
the verdict he/she makes becomes a legal product.

Following is the data of samples of divorce lawsuit verdicts in
Samarinda Religious Court during 2017, 2018 and 2019.

No. Verdict Number Wives’ /Children’s rights
1 0580/Pdt.G/2017/PA.Smd -
2 | 30/Pdt.G/2018/PA.Smd -
3 1057/Pdt.G/2019/PA.Smd, -

On the contrary to talag divorce cases in which the rights of
wives and children are mostly fulfilled through either reconvention or
the judge’s ex officio right, the samples of divorce lawsuit cases show
otherwise. Among 7 samples of lawsuit divorce verdicts taken either
in form verstek or in the presence of litigants, such rights are nothing
to obtain.

The condition when a wife filed the divorce lawsuit in the
Religious Courts usually comes to these following models; (1) She
knows her rights from a lawyer because accompanied by the legal
authority during the trial process; (2) She knows her rights based on
understanding and knowledge she has without the help of lawyer; (3)
She knows her rights yet chooses not to demand it because she only
focuses on one goal to get divorced while ignoring other issues, and
(4) She doesn’t know her rights at all that she proposed very
minimum lawsuit, namely request for divorce.

42Gee the verdict No. 371/Pdt.G/2019/PA.SMD, 9.
#Interview with a judge of Samarinda Religious Court, July 2019
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The case number 580/PDT. G/2017/PA. SMD, for example,
comes from a background that the plaintiff did not work and earn
regular income, while the defendant was the chief of a government
office, graduated from master degree and had two children. The copy
of verdict mentioned that the cause of lawsuit divorce was because
the husband had affair with another woman and used to be in anger
when he was warned off not doing so.

The same cause for a divorce lawsuit was found at the case
number 30/PDT. G/2018/PA. SMD. The plaintiff was a housewife
with a child, while the defendant was the porter of online goods.
Meanwhile, in the case number 1057/PDT. G/2019/PA. SMD, the
plaintiff was a mother with 3 children whom works as private worker.
Her husband, on another hand, had never given a living and only
lazed around at home. When he was warned off not doing so, he used
to be in anger. To be short, the plaintiff did not get her material rights
that ensures her to file for divorce.

Another similarity among those three lawsuit divorce verdicts
mentioned at the table was the wives” attitudes which were proven by
not doing nushiiz. Instead, they filed divorce lawsuit due to their
husband’s behavior such as having affair with another woman
(number 580/PDT. G/2017/PA. SMD and number 30/PDT.
G/2018/PA. SMD) and earning nothing for live expenses at the case
number 1057/PDT. G/2019/PA. Smd.,. The verdict number 580/PDT.
G/2017/PA. actually portrayed background in which the defendant
(husband) worked as the head of one governmental offices in
Samarinda and were S2 educated. In terms of wealth or material, it is
obviously adequate to provide ‘iddah and mut'ah living for his ex-wife
compared to the verdict number 30/PDT. G/2018/PA. SMD where
the defendant (husband) worked a porter of online goods.
Unfortunately, those two got the same in term in obligation for
fulfilling wives’ rights after divorce.

In fact, when a wife was proven not doing nushiiz, referring to
the article 41 ACT Number 1/9174, the Court, through the judge, can
oblige a husband to give her the rights. The diction "can" becomes the
base for the judge, with his ex officio, to force the husband to give the
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right even though it does not exist in the lawsuit* In such
circumstance, the judge should be able to use the authority attached to
him/her by granting rights for wife and children. She/he will then
produce a justice values based verdict although the right is not sued
by the plaintiff.

On the other hand, as divorce is included in civil law scope, one
of its bases requires the judge not to impose any verdict outside the
wishes of the parties (plaintiffs) or as known with the ultra petitum
principle® according to the mandate of Article 189 (3) RBg. This seems
to be the reason for judges in Samarinda Religious Courts in making
the verdict on divorce cases. When the plaintiff or wife just asked her
divorce verdict while ignoring her rights, the judges just pronounced
that.

In fact, a deeper observation shows that all wives engaged at the
cases, either in verstek or not, were free from any nushiiz suspicion.
Therefore, ex officio right used at previously outlined cases should also
been used in divorce cases, particularly when the husband can
financially afford his obligation. This is also in line with the
jurisprudence of MA Number 02K/AG/2002 mentioning that
although not requested by the wife in her suit, judges through ex
officio right can impose a husband to grant “iddah and mut'ah living for
the wife. Other jurisprudence materials as the legitimacy of granting
the wife’s rights after divorce as long as she were proven not doing
nushiiz are number 347 k/Ag/2010, 410k/Ag/2010, 137k/Ag/2007
and number 276k/Ag/2010. If one of those things is made into
consideration, the rights of the wife and child after divorce will be
well accommodated.

Data Analysis
The sampling data from Magelang Religious Court vividly
explained that the right of women and children after divorce are well

4#Muhammad Aqwam Thariq, “Hak Ex Officio Hakim: Pertimbangan
Hukum Hakim terhadap Pembebanan Nafkah Iddah dan Mut’ah dalam
Perkara Cerai Talak Verstek Perspektif Magashid Syariah (Kasus di
Pengadilan Agama Kabupaten Malang),” n.d., 3.

M. Yahya Harahap, Hukum Acara Perdata: Tentang Gugatan, Persidangan,
Penyitaan, Pembuktian, dan Putusan Pengadilan (Sinar Grafika, 2005), 801.
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fulfilled both in talag and divorce lawsuit. This, again, is due to
chapters 149 KHI and PERMA Number 03 of 2017. Additionally, the
judges also considered more on the benefits and protection toward
wives and children as the most suffering parties due to divorce. The
husband, therefore, is obliged to provide living and mut'ah either over
the suit of the wife or over the judge’s ex officio and the optimal role of
the mediator. Based on it, it can be fairly said that the verdicts of both
talag divorce and divorce lawsuit in Magelang Religious Court show
gender sensitivity because they have fulfilled the requirements as
mentioned above. It even went the same way when the verdict was in
verstek form because the judges used their ex officio right. In short, this
certainly provides benefits and fairness for the wives and children

Granting the rights of wife and child in verstek verdict through
ex officio right is highly recommended and useful as mentioned by a
study of Muhammad Aqwam. He confirmed the advantages of using
ex officio right in verstek and enlisted some following reasons: (1) As
the defendant, most wives does not understand the law specifically
the rights they deserve for. Therefore, when a husband filed a talag
divorce, she chose neither to attend the trial nore appoint a lawyer to
be represent her; (2) The rights that the wife deserves for becomes
warranty for the her life after the divorce in which she used to get it
from her husband before the divorce took place; (3) The
pronouncement of taldg divorce verdict means the granting of
husband’s desire for divorce so that he needs to provide justice for her
wife by giving her rights through judges’ ex officio right; (4) The
fulfillment of a wife’s right is a mandate of LAW in article 41 (c) UU
number 1/1974 and article 149 (A and B) KHI; (5) The husbands have
financial ability to carry out his obligations.*¢

These all imply that in Magelang Religious Court, PERMA
Number 03 of 2017 has already been well-implemented. It is quite
reasonable because Magelang RC have become the pilot project for

46Thariq, “Hak Ex Officio Hakim: Pertimbangan Hukum Hakim terhadap
Pembebanan Nafkah Iddah dan Mut’ah dalam Perkara Cerai Talak Verstek
Perspektif Magashid Syariah (Kasus di Pengadilan Agama Kabupaten
Malang),” 9.
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gender, rights of children and wives mainstreaming between Kalijaga
Institute for Justice (KIJ) and Indonesian Supreme Court Badilag.4”

Among the indicators of this sensitivity are dignity and respect
for parties which suffer most due to the divorce, namely wives and
children. This is clear from verdicts which grant what they deserve in
the form of “iddah living, mut'ah and child's living. Most importantly,
the verdict, either in talag divorce or lawsuit divorce, brings the value
of legal certainty or gives benefits as well as justice to the wife. Instead
of putting her in uncertain condition, wifes and children get benefits
by earning ‘iddah living, mut'ah and child's living. This is in
accordance with the legal objectives namely justice, benefit, and legal
certainty although these three things are difficult to implement
simultaneously altogether.

In line with that, Alef explained that the judges should
compromise all three objectives proportionally although in the end,
only one element is chosen and prioritized in each verdict as it so very
difficult to accommodate them altogether.* In this case, Mukti Arto
asserted that the legal certainty must be enforced in all cases as each
verdict must result in legal certainty. Conversely, justice concept in
different cases has its own characteristic because there must be a
balance among the parties and there is no exact same case among one
another.49

Because of the differences among one case and another, the
principle of priority should be well adjusted to the type of the case.
This means that the justice is not necessarily the first priority. In some
cases, priority can be given to legal certainty then followed by justice

“'www/ /http:pa-magelang.go.id. (Online) accessed on June 2019.

48“Hermeneutika Hukum Sebagai Alternatif Metode Penemuan Hukum Bagi
Hakim Untuk Menunjang Keadilan Gender | Rahmah | Jurnal Dinamika Hukum,”
303, accessed November 23, 2019,
http:/ /dinamikahukum.fh.unsoed.ac.id/index.php/JDH/ article/ view /211.

“Mukti Arto, “Het Beleid Van De Recheer dan Upaya Penegakan Undang-
undang Penghapusan Kekerasan Dalam Rumah Tangga Oleh Hakim di Lingkungan
Peradilan Agama”,
https:/ /badilag.mahkamahagung.go.id/artikel/ publikasi/artikel / Het-
Beleid-Van-De-Recheer-dan-Upaya-Penegakan-Undang-undang-
Penghapusan-Kekerasan-Dalam-Rumah-Tangga-Oleh-Hakim-di-
Lingkungan-Peradilan-Agama. (Online) Retrieved on Agustus 14, 2019.
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and benefit. In the case of divorce, this seems to be more appropriate.
The pronouncement of the divorce verdict enables the wife to gain
divorce certificate as well as obtaining legal certainty. Next on, as
soon as the wife and the child get their rights, it means that the verdict
gives value of legal certainty, justice and benefits for them both.

Furthermore, Mukti Arto asserted that the legal certainty is in
the category of wad'it law which regulates the relationship between
individuals. The legal breakthrough is not possible to formulate on
this domain. Meanwhile, the justice is in the scope of taklifi law which
regulates the rights and obligations between individuals in civil
territory. In this realm, the judge can do ijtihad to produce a justice
based verdict.50

Meanwhile, in the case of Samarinda Religious Court, some of
its taldg divorce verdicts accommodated the rights of wives and
children through reconvention. However, there found no verdict of
talag divorce in 2017 and 2018 with ex officio rights among the taken
samples on this research, both pronounced in verstek and the presence
of parties. Based on this, it can be said that PERMA Number 03 of
2017 was still not fully implemented in taldg divorce cases in
Samarinda RC during 2017 and 2018. Not all verdicts are worth justice
and beneficial for wives and children, as can be seen in the verdict
Number 429/PDT. G/2018/PA. Smd. and Number 1843/Pdt.
G/2018/PA. Smd. In fact, the mandate of article 2 PERMA obliges
judges in the adjudication of women to produce a verdict that is
worth justice, certainty, and benefit. In addition, they should be able
to tell wives about their rights when they are litigated so that those
who do not understand their rights might get access to obtain them.

On the contrary, for two talig divorce verdicts (Number
194/PDT. G/2019/PA. SMD and Number 371/PDT. G/2019/PA.
SMD) during 2019 which were pronounced in verstek, wives and child
got their rights through ex officio rights consisting of ‘iddah living,
mut'ah and child’s living. The use of ex officio right in those two
verdicts were based on these following considerations; (1) The wives
were proven not doing nushiiz, (2) Article 41 ACT Number 01 of 1974
mentioned that in case of divorce, the Court may oblige the husband
to provide a living to his wife while article 149 KHI (b) stated that due

S0Mukti Arto, “Het Beleid...
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to divorce, a wife deserves for mut'ah and “iddah living except in the
condition when she is still virgin (3) The verdicts were based on
plaintiffs” financial ability, and (4) The jurisprudence of MA Number
608K/AG/2003 dated on March 25, 2003 and Number
280K/AG/2004, dated on November 10, 2004, which regulate the
range of number of mut'ah and ‘iddah.>!

Those two examined taldg divorce verdicts certainly shows
considerable gender sensitivity because wives and children were
entitled to their rights through the ex officio right of the judges, even
though it was not proposed. This means that PERMA Number 03 of
2017 began to get well implemented because the rights of wives and
children have been well-accommodated with judges” ex officio right.
Accordingly, the verdict was not only worth the legal certainty, but
also contains justice and benefit. The copy of the verdict also showed
how the judges attempted to lead the plaintiff to fulfill his obligation
by granting the wives and children’s rights.

Unfortunately, for divorce lawsuit during 2017 to 2019, samples
of the verdicts did not show concern on the rights of wife and children
both in verstek form and otherwise. The right of wife and child is only
given when being asked by the wives as litigants. The judges rarely
used their ex officio right even though the wives were not doing nushiiz
while the husband could afford the right.

In addition, the mediator did not play his role maximally by not
producing any agreement between the parties who dispute each
others. The presence of the parties should be utilized by the mediator
to play the role well, mainly to make them understand about their
rights and obligations in the event of divorce. At least, the mediator
needs to faciliate in order the parties in dispute can create an
agreement that accommodates the rights and obligations of each.
However, a copy of existing verdict showed that mediation did not
result in any agreement that accommodates the vulnerable party. It
means that the mediator was less able to play the role optimally in
giving the rights of wives and children after divorce.

This means that judges’” gender sensitivity was still poor. The
divorce verdicts only contained legal certainty; while the justice for
the wife who filed the suit and was hurt either by knowing

51See the copy of verstek No. 371/Pdt.G/2019/PA.SMD, 9.
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herhusband had affair with another woman or neglected her has not
been enforced. In fact, the purpose of law should at least contain the
value of justice, certainty and benefit.

From the gender perspective, the verdicts of divorce lawsuit
from 2017 to 2019 have not shown concern towards the wives and
children. In fact, article 2 PERMA Number 3/2017 explained that the
principle of judges in the adjudication of women dealing with the law
consists of gender equality, equality in the face of law, justice, benefit
and legal certainty. This is valid for women who become litigants
(chapters 2 and 3 PERMA). In addition, in assuring the enforcement of
gender justice, judges had to explore the legal values, local wisdom
and the value of justice in the community (Article 6 letter C). They are
also expected to convey to the women regarding their rights in certain
particular cases. (Article 8 paragraph 2 PERMA Number 03 of 2017).

As a consequence, the sample verdicts of divorce lawsuit from
2017 to 2019 at Samarinda RC showed that no one has fulfilled the
rights of wives, either by verstek or the presence of the parties. This
means that PERMA Number 03 of 2017 has not been implemented
properly as it is only worth the legal certainty. There is no significant
differences on the acquisition of the rights of the wife and child after
divorce by the existence of PERMA as clear from the comparison
between verdicts in 2017 before the PERMA and the verdicts in 2018
and 2019 after the PERMA.

Conclusion

The study comes to these following conclusions. First, both talig
divorce and divorce lawsuit verdicts in Magelang RC during 2017-
2019 already show excellent gender sensitivity. On the contrary, for
Samarinda RC, the condition was otherwise during 2017-2018
although there found a little improvement on gender sensitivity in
talag divorce verdicts issued in 2019. Accordingly, the verdicts of
lawsuit divorce from 2017 to 2019 at Samarinda RC had not shown
good gender sensitivity. This is in line with the implementation of
PERMA Number 03 of 2017 in those two Religious Court units. It was
well implemented in Magelang RC and went otherwise in Samarinda
RC as there is no significant differences between verdict issued before
the issuence of PERMA and those which came afterward.
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Abstract:

Explanation of Law 1/1974, number 4 point e, obviously
accentuates the principle of complicating divorce. It requires
specific reasons beyond the lawsuit and, in line with article 115
of KHI (Kompilasi Hukum Islam; Islamic Compilation Book),
obliges the process to take place in the court trial. This implies
that divorce needs prevention from the whole parties both
persons and institutions, including Islamic universities. Islamic
universities have both academic and social responsibilities to
prevent divorce due to their strategic duties and function in
community development and empowerment, specifically for
spreading knowledge. This research aims to identify how far
Madurese Islamic universities perform their roles and function
by designing figh mundikahah (marriage jurisprudence) materials
for students as prospective husbands and wives. It focuses on
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The Development of Figh Munakahah

whether the materials get developed and are compatible with
gender equality and divorce prevention efforts. Using a
qualitative approach particularly its phenomenological type,
this study took place in three Madurese Islamic universities. It
revealed that the latest development of figh munakahah
materials are still mostly about the normative perspective from
classical figh literature with very little relevances to either
gender equality spirit or divorce prevention effort.

Keywords:
Figh Munakahah; Madurese Islamic Universities; Gender
Equality; Divorce Prevention

Abstrak:

Penjelasan UU Nomor I Tahun 1974, angka 4, huruf e, jelas
menekankan prinsip untuk mempersukar perceraian dengan
mewajibkan alasan-alasan tertentu serta, senada dengan KHI
Pasal 115, mengharuskan proses perceraian terjadi di depan
sidang pengadilan. Ini menunjukkan bahwa tugas mencegah
perceraian harus dilakukan siapapun, baik perorangan ataupun
instansi, termasuk Perguruan Tinggi Islam. Perguruan Tinggi
Islam memiliki tanggung jawab akademik dan sosial karena
tugas dan fungsinya yang strategis dalam pengembangan dan
pemberdayaan masyarakat, terutama dalam penyebaran
pengetahuan. Untuk mengetahui sejauh mana Perguruan Tinggi
Islam di Madura menjalankan peran dan fungsinya tersebut,
penelitian ini menelusuri kajian figh munakahah sebagai bahan
konsumsi bagi calon-calon suami dan istri, khususnya apakah
materi-materi tersebut sudah berkembang dan sesuai dengan
wacana kesetaraan gender dan upaya pencegahan perceraian.
Menggunakan pendekatan kualitatif berjenis fenomenologis,
penelitian ini mengambil setting di 3 Perguruan Tinggi Islam di
Madura. Hasil penelitian menunjukkan bahwa perkembangan
terbaru kajian figh munikahah masih didominasi kajian normatif
dari sumber figh klasik sehingga belum relevan dengan
semangat kesetaraan gender maupun upaya pencegahan
perceraian

Kata Kunci:

Fikih Munéakahah; Universitas Islam Madura; Kesetaraan Gender;
Pencegahan Perceraian

al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 280-300 281



Maimun, Ainul Haq Nawawi, Abdul Haq Syauqi

Introduction

In recent years, the number of divorces increases at both local
and national levels. Last November 2016, for instance, there found
315.000 divorce cases registered at the whole Indonesian Religious
Court and Supreme Court.! The number consists of both judicial
divorces in which the case was filed by a wife and repudiation or
divorce from a husband’s initiative.

Interestingly, the judicial divorce cases were higher in number
than the repudiation numbering 224.240 received reports. 152.395 of
them were legally divorced by the Religious Courts while the rest
varied, ranging from submission withdrawal, rejection, unaccepted
submission to removal from the registration. Whereas, repudiation
divorce had a fewer number about 90.000 cases with 60% accepted
cases. The number still excluded the cases sentenced by the State
Court.?

Furthermore, three provinces in Java were identified as the top
three regions in contributing the number of divorce cases, namely
Central Java, East Java, and West Java. In East Java itself, the Religious
Courts of Sampang and Pamekasan contributed mostly to judicial
divorce case numbers. This type of divorce became a new trend
among the married couples in those two districts which then led to
the increasing divorce number. Pamekasan Religious Courts on
2014/2015 recorded divorce cases numbering 496 and judicial one
with 766 cases. The number of cases exceeded in Sampang with 1.037
judicial divorce cases and 782 divorce cases.> The numbers increased
significantly in the following years, specifically at Sampang Religious
Court.

Some previous research show that the increasing number of
divorce cases were due to both internal and external factors. The
internal factor, they mentioned, closely relates to inadequacy of

Liputan6.com, “Divorce Cases,” 17th November, 2016,
https:/ /www liputan6.com/news/read/2654870/224-ribu-istri-di-
indonesia-ceraikan-suaminya-selama-2016.

’Liputan6.com.

SHarian Terbit, “Talaq Divorces,” Mei 29th, 2015. Accessed on April 3rd
2017. Compare to Radar Madura, “Talaq Divorce,” May 2th, 2015.
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education in which most of women divorcees graduated from
primary school while the men were from secondary school. This
factor might indirectly trigger the number, but in reality, intellectual,
spiritual and emotional intelligence, skill, as well as conceptual
capability about marriage really matter. Available working
opportunities, furthermore, are also in line with educational level
which then influences the economic prosperity of a household.

Meanwhile, the external factor is clear from the high
accessibility of the court as a part of the public service facility in
addition to the third party's contribution and support from both
relatives and local public officials. The religious teaching, on another
hand, makes it possible for either wife or husband to file for a divorce
lawsuit. This gets worsened by ineffective pre-married education by
the Ministry of Religious Affair with outdated materials, old methods,
boring learning strategies, and unsupportive learning venues.*

Sufficient conceptual understanding of marriage life is believed
to significantly contribute to the household’s integrity. Any household
will certainly and inevitably cope with both sweet and bitter moments
as a common natural circle. A couple with good conceptual maturity
in the marriage itself can likely survive and go through both
moments. Therefore, content or material in marriage conceptual
lesson becomes an important theme to discuss, mainly about the
relation among the ontology of marriage, task and responsibilities of
each, balanced right and obligation between both spouses, equality in
role and function according to the recent necessity of modern family
and so forth.

Base on it, rearrangement of figh munakahah (marriage
jurisprudence) lesson is necessary particularly to identify its relevancy
with current development and reality. However, it needs participation
from several parties out of the Ministry as the publisher of the
marriage handbook. Islamic boarding schools (pesantren) and
universities are also supposed to actively participate due to their main
role and responsibilities to the public. At least, they can contribute

‘Maimun; Muhammad Thoha, “Fenomena Cerai Gugat dan Wacana
Kesetaraan Gender (Studi Alasan di balik Trend Kasus Cerai Gugat di
Pengadilan Agama Kabupaten Sampang dan Pamekasan Madura)”
(Pamekasan, 2017), 147.
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any insight in formulating the curriculum to produce fair and equal
content based material lessons.

Relating to that, this research wants to portray how three
Madurese Islamic Universities developed their figh munakahah
materials. It focuses on the issue of gender equality and the effort to
reduce divorce rate through the following steps; Firstly, it describes
the profile of figh munakahah materials of the universities. Secondly, it
describes the development procedure of the materials. Thirdly, it
describes the feasibility level of figh munakahah materials at the
universities as a part of divorce prvention effort.

Method

This research used qualitative approach which according to
Bogdan and Taylor, resulted in descriptive data either written or
spoken from observed subject and its behavior.5 On the other hand,
Kirk and Miller explained that qualitative research is a specific
convention in the social study which fundamentally depends on
human’s observation and relates to them in terminological field.c The
qualitative research furthermore puts its basic concern on
phenomenology by observing people’s behavior as the result of the
way they predict and understand the world.”

Accordingly, this is also field research as clear from its
characteristic to accentuate research object on people, event, setting
and document. In this type of research, each object will be
comprehensively examined and observed according to their
background and context to understand various relationships among
its variables.®

This research itself took place in three Madurese Islamic
universities namely IAIN Madura (located in Pamekasan), INSTIKA

SLexy J. Moleong, Metode Penelitian Kualitatif (Bandung: Remaja
Rosdakarya, 2005), 4.

6Suharsimi Arikunto, Prosedur Penelitian, Suatu Pendekatan Praktik (Jakarta:
Rineka Cipta, 2002), 2.

"Robert Bogdan ; Steven Taylor, Dasar-Dasar Penelitian Kualitatif, transl. A.
Khozen Afandi (Surabaya: Usaha Nasional, 1993), 44.

8Imron Arifin, ed., Penelitian Kualitatif dalam Ilmu-Ilmu Sosial dan
Keagamaan (Malang: Kalimas Sahada, 1997), 57.
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Guluk-Guluk (located in Sumenep), and UIM (located in Pamekasan).
The three are deemed representative of two Madurese districts,
namely Pamekasan and Sumenep. Additonally, they are quite
popular in Madura Island and its surroundings so that every year,
they admit a thousand of university students.

Researchers came to the locations serving various roles ranging
from observers, interviewers, data collectors, as well as participants.
During the visit, researchers got along with research subjects without
any space or distance. Therefore, occasionally, research subjects did
not recognize the researchers’ purpose even existence that enables us
to obtain real and objective data.

The data source of this research is divided into two, namely
human and non-human. Human category consists of figh munakahah
lecturers, university rectors, students, and other related parties.
Meanwhile, the non-human sources are relevant documents, books,
news, SAP (learning plan details) and RPS (semester learning plan) of
the subject, module of the subject, and students' worksheet.
Meanwhile, as the characteristic of qualitative approach, data were
collected commonly through observation, interview, and
documentation complying with standard data procedure to ensure its
quality.?

As the next step, data analysis of this research uses three
following steps: First is data reduction consisting of arrangement on
the obtained data systematically then highlighting the main problems
and findings to get the data reduced or shortlisted. Second is data
displaying through simplifying abundant data by the use of model,
mapping, table, and diagram to get it clustered into relevant details.
Third is data heuristic by discovering both differences and the
similarities found in the data then comparing the interrelated themes.

The Profile of Figh Munakahah Course Material at Madurese
Islamic Universities

Identifying profile of figh munakahah course materials at
Madurese Islamic universities becomes crucial considering that it
influences effectiveness of the learning process itself. Moreover, it is

°Sumadi Suryabrata, Metodologi Penelitian (Jakarta: Rajawali Press, 1992),
84.
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typically set under systematic arrangement in either written form or
not. It consists, at least, of cognitive, skill, and behavior based material
which requires students to accomplish the outlined competencies
through the detailed learning themes.10

In determining the theme as well as the series, lecturers usually
rely on each institution’s curriculum and syllabus. In the context of
figh munakahah, the theme is usually classified into three. First is basic
concept of marriage namely definition, purpose, advantage, related
law and its authority, principles, as well as the right and obligation of
the married couple. Second is the reason for divorce and related
solution such as nushiiz (recalcitrant), shigaq (irresolvable family
dispute), hakamayn (two peacemakers from both parties), 'iddah
(waiting period), and ruju’ (reconciliation). Third is about polygamy
and its problems. Recent problems such as early marriage, interfaith
marriage, and other issues are also included.!

Systematically, the series of theme is already appropriate with
outlined competency standard (cognitive, affective, and psychomotor)
as well as reliability test. The scope of themes is also adjusted to
students' necessities as a part of society. This also aims to attract their
interest in learning figh munakahah so that the learning goals and
expected competencies can be easily achieved. Therefore, learning
materials must be systematically ordered and complete consisting of
its suitable delivery method, rule, and evaluation procedure.

In a closer look, it becomes clear that the course starts from the
easiest and the most basic concept to more difficult one which
requires the most attention, such as solving any household conflicts.
Meanwhile, the material presentation is generally by lecturing
method then assigning students to investigate the problem in
surrounding society so that they can integrate it along with their

10Ali Mudlofir, Aplikasi Pengembangan Kurikulum Tingkat Satuan Pendidikan
dan Bahan Ajar dalam Pendidikan Agama Islam (Jakarta: Rajawali Press, 2011),
184.

"Masyhuri, “The Lecturer of Figh Munakahah Subject, Department of
Islamic Religious Education, INSTIKA Guluk-Guluk Sumenep, direct
interview on March 24th, 2018.”

12Ika Lestari, Pengembangan Bahan Ajar Berbasis Kompetensi (Padang:
Akademi Permata, 2013), 1.
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theoretical understanding. This combination is among those which
influence students’ interest on the material because it reflects
surrounding realities, relates to their future life and directly affects
their personality.13

However, this does not mean that students must directly
practice the marriage by themselves. Instead, they are required to
observe how society build the marriage relationship by comparing
between harmonious and broken marriages. Getting figh munakahah
materials cognitively and practically furthermore means a lot for them
to get comprehensive understanding on marriage from its various
aspects. Additionally, they can get lesson learned to apply for the
future family they are going to build because establishing an
imperishable marriadge requires adequate knowledge.

Sending students to directly observe and interact with society
also enables figh munakahah lecturers to correct any common
misleading understanding about marriage through students. For
example, some people still consider engaged couple the same as
marriage couple that it leads to some unexpected condition such as
adultery and illegal pregnancy. If this remains the same and those
people do not get any right and comprehensive explanation, problems
will remain hard to solve even lead to other further problems.

Meanwhile, most of references in figh munakahah course refer to
figh books by big schools” Islamic scholars (‘ulama’ madhhab)
specifically those affiliated to ahl al-sunnah.’* However, some lecturers
mentioned that those references have been less relevant to Indonesian
contemporary development. They mentioned some sampling themes
namely the meaning and essence of marriage, forced marriage for
women, inequal right and duty of wife under husband’s authorities in
any circumstances, the concept of breadwinner, polygamy, age
limitation for marriage, and others that are hard to apply in
Indonesian nowadays context. Consequently, they need to conduct

1BAbdul Jalil, “The Lecturer of Figh Munakahah Subject, Department of
Islamic Family Law, IAIN Madura, direct interview on April 3r4, 2018.”

4Ainul Haq, “The Lecturer of Munakahat Figh in Islamic Religion and
Education Department of Tarbiyah Faculty IAIN Madura, Direct Interview
on March 22nd 2018.”
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deeper analysis on those old references while integrating them with
contemporary based references.!5

On the essence and meaning of marriage, for instance, the old
jurisprudents of the four big schools of law defined it as a process
towards legalization of cuddling or sexual relations (istimta') between
men and women. They base their definition from this literal meaning
referring to intercourse, gathering, and the likes. Hanafiyah scholars
defined marriage as a contract which is advantageous for intentional
joy-sharing,'¢ while Hanabilah scholars defined it as a contract with the
concept of inkah which means tajwiz referring to taking benefits for
fun.’? Accordingly, Shafi'iyah scholars provide a literal based
definition, namely the contract which legalizes sexual relations
between men and women.18

Certainly, delivering these definition for students in doctrinal-
textual manner will greatly affect their understanding. They will
likely consider that marriage only aims to justify and legalize sexual
relationship without any concern on responsibility, rights, obligation,
and so on. Therefore, it is necessary to reformulate the concept of
marriage so that it will not lead to any narrow understanding in both
society and students. Apart of it, the lecturers are still obliged to
deliver definition of old scholars as students’ basic knowledge while
accentuating a more comprehensive perspective on the definition.
Marriage, for example, can be defined as a gateway to get peaceful life
with full of love and affection, responsibility of each and one another,
and so forth.

The lecturers engaged of this research are all aware of this
misleading potency so that in delivering materials, they combine
those two concepts. While mentioning old concept of classical Islamic
scholars which tend to put women as objects with men as the subjects,

15 Jalil, “The Lecturer of Munakahat Figh in the Act of Islamic Family
Department Syari’ah Faculty of IAIN Madura, Direct Interview on April 3rd
2018.” Compare with Ahmad Farid Mawardi, “The Lecturer of Munakahat
Figh in Islamic Religion Faculty of UIM Pamekasan, Direct Interview, May
3rd 2018.”

16°Abd al-Rahman Al-Jaziri, Al-Figh ‘Ala Al-Madhahib Al-Arba’ah, 4th ed.
(Beirut: Dar al-Kutub al-Ilmiah, 2003), 3.

17Al-Jaziri, 4.

18Al-Jaziri, Al-Figh ‘Ala Al-Madhahib Al-Arba’ah.

288 al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 280-300



The Development of Figh Munakahah

they offer newer concept of marriage by current conditions. For
instance, they stress in delivering materials on the fulfillment of both
right and obligations for husband and wife fairly and proportionally
manner. They believe that this must be well developed and promoted
to change society’s mindset on rights and obligations of husband and
wife.? A lecturer mentioned that he liked to deliver the concept of
marriage as a contract which aims to build an eternal and lifetime
household. Therefore, it needs strong foundation by having well
knowing each others as it will lead to mutual understanding, mutual
commitment for each right and obligation, as well as continual
fostering on peace, love and affection.20

Development of Figh Mundkahah Material Course with Gender
Equality Issues

Developing course material is among the lecturers” obligations
and responsibilities. Normatively, the duties of lecturers are explicitly
stipulated in the regulations of the Minister of Research, Technology,
and Higher Education, which reads: "Lecturers are professional
educators and scientists with the main task of transforming,
developing, and disseminating science and technology through
education, research, and community service” 2!

Regarding that, lecturers in the three Madurese Islamic
universities have already done so. They have all developed material
courses in both written form such as textbooks or lecture modules and

1 Masyhuri, “The Lecturer of The Act of Marriage Subject Islamic
Religion and Education Department of INSTIKA Guluk-Guluk Sumenep,
Direct Interview on March 24th 2018.”]Jalil, “The Lecturer of Munakahat Figh
in the Act of Islamic Family Department Syari'ah Faculty of IAIN Madura,
Direct Interview on April 3rd 2018.”Mawardi, “The Lecturer of Munakahat
Figh in Islamic Religion Faculty of UIM Pamekasan, Direct Interview, May
3rd 2018.”

20 Jalil, “The Lecturer of Munakahat Figh in the Act of Islamic Family
Department Syari’ah Faculty of IAIN Madura, Direct Interview on April 3rd
2018.”

2”Decree of Minister of Riset, Technology, and Higher Education in the
Republic of Indonesia Number 2 in 2016 about the Amandement of
Ministerial Decree Number 26 in 2015 about Lecturer’s Registration in
Higher Educational Institute Subsection 1” (2016).

al-Thkam: Jurnal Hukum dan Pranata Sosial, 15 (2), 2020: 280-300 289



Maimun, Ainul Haq Nawawi, Abdul Haq Syauqi

unwritten ones when explaining the topics of discussion. Course
materials themselves can be in printed version, audio, audio-visual, as
well as interactive one such as digital.22 Nevertheless, it is out of this
research’s scope to analyze the form of course materials. What is
important here is the way the lecturers develop their course material,
the foundation of its development and delivery methods.

Data from interviews, observation and document analysis
shows that figh munakahah lecturers have developed the course
material following the procedures in their respective institutions.
They adjust the material to the aims and targets of the course while
the level of breadth and depth of study and the mapping are made in
line with the procedures of the university curriculum. More
specifically, the development they make is clear from the description
of the courses contained in the semester learning plan. This plan will
then be explored in details of learning activities as needed.

One of the things that lecturers considered in developing the
course material is the need of students as a part of society. For
instance, they review the concept of the marriage essence and
meaning that encourages strong and harmonious relationships. To
fulfill this need, lecturers do not only introduce the concept and
essence of marriage normatively, but also elaborate it by telling and
analyzing family figures of prophets, companion, and scholars who
were successfull in fostering eternal households. Those figures can
therefore be role models for students and society in general.

The development of the course material is also a subject to
adjust to the recent contemporary situation particularly with its social
change. Social change requires changes in other related things,
including the law. In this case, Islamic family law must carry out its
function as a law to be compatible as both social control and Moslem’s
guidance. Specifically to figh munakahah, it needs to be the firm law on
the one hand while flexibly responsive to social change on the other
hand. In other words, it is neither rigid nor permanent in any case and
situation. Instead, it is open for any review, reformation, modification,
and such with considerable argument due to the basic values of

2Abdul Majid, Strategi Pembelajaran (Bandung: Remaja Rosdakarya, 2013),
174.
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justice and people’s benefit. This becomes urgent to consider as a
truth of law is relative, as well as those of scientific theories.23
Moreover, to fulfill basic requirements and principles as good
course material, it needs to be contextual with society’s real needs and
conditions. This means that the material needs to reflect society’s
situation so that students can easily relate it with their surrounding
phenomenon. Relevance to the recent phenomenon also makes them
easier in finishing any assignment as a part of the learning method.2*
It is also interesting to note that the lecturers rely the course
material development on the spirit of justice and gender equality.
They typically design specific discussion on this issue in several
meetings or make it included in the discussion of each meeting as the
mainstream perspective.’> This makes so much sense because the
course material of figh munakahah mostly talks about family law,
specifically about the behavior of husband and wife in the household.
One of the most relevant discussion themes with the gender
equality perspective is on duties and responsibilities of a husband and
wife in a household. This theme used to be gender-biased, anti-
equality, and portraying mindset which puts the husband in a
superior position while the wife is the inferior one. At worse, this
theme often reduces or exploits women's rights in a family. 26
Other related themes are found fragile to promote gender
injustice relationships in a family, such as the wife’s obligation to obey
her husband in any situation and her obligation to get the husband’s
consent for doing any uncompulsory worship such as sunnah
(uncompulsory) fasting. Old course material of figh munakahah liked to
cite a hadith narrated by al-Bukhari-Muslim literally mentioning the
prohibition for a wife to do uncompulsary fasting when her husband
does not allow her. It reads, "don't let a wife fast for a day while her

BMasyfuk Zuhdi, Masail Al-Diniyah Al-Ijtimaiyah (Jakarta: Gunung
Agung, 1993), 177.

%Chomsin S Widodo and Jasmadi, Panduan Menyusun Bahan Ajar Berbasis
Kompetensi (Jakarta: PT Elex Media Kompetindo, 2008), 50.

BMawardi, “The Lecturer of Munakahat Figh in Islamic Religion Faculty
of UIM Pamekasan, Direct Interview, May 3rd 2018.”

2Masyhuri, “The Lecturer of Figh Munakahah Subject, Department of
Islamic Religious Education, INSTIKA Guluk-Guluk Sumenep, direct
interview on March 24th 2018.”
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husband is at home except with his permission, except for Ramadhan
fasting".

In fact, Islamic scholars are different in responding to this
hadith. Some of them, with textual interpretation, assumed that
fasting is forbidden for a wife unless her husband allows it. This is
valid for the compulsory fasting and when the husband is staying at
home. Some others mentioned that a wife can do uncompulsory
fasting without her husband's permission as long as it does not
interrupt his right. Therefore, although a husband allows his wife for
fasting it makes her neglecting the husbands' rights, she will still have
sinned.?”

Although look quite different, those two opinions are gender-
biased and ignoring the justice values. It implies husband’s absolute
authority over his wife even in the matter of worship. This is certainly
very contrary to Islamic concept which teaches independence of each
individual in doing worship without any gender discrimination.
Moreover, it is only valid for wife and not otherwise.

Another fragile theme in the course implying gender injustice is
the concept of guardianship which has been, again, the absolute
authority of men. If a father of a bride is still alive, he will become the
guardian. If he passes away or unavailable for serving the role, the
guardianship rights will turn to other male family members such as
grandfather, brother, uncle and so on. The majority of Islamic scholars
believe that guardian is one of the marriage pillars and because the
brides are women, either girls or widows, the guardians must be
men.28 As a consequence, women cannot be any marriage guardian
for another woman.

A lecturer of figh munakahah mentions that he likes to discuss
this specific theme in his class using the perspective of gender
equality.?? He usually relates it to other guardianship requirement
outside the marriage contract such as in reconciliation, divorce, and so
on. However, he stressed that he always said at every early step of

ZSofyan & Zulkarnain Suleman, Fikih Feminis Menghadirkan Teks
Tandingan (Yogyakarta: Pustaka Pelajar, 2014), 89.

28Suleman, 103.

Jalil, “The Lecturer of Figh Munakahah Subject, Department of Islamic
Family Law, IAIN Madura, direct interview on April 3rd 2018.”
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discussion that the majority of (old) Islamic scholars, or so called
jumhir “ulama, assume that it is illegitimate for women to be the
witnesses because the legal requirements for witnesses must be two
men.3 He then compares this to al-Hanafi school, a well-known
rational jurisprudence school, which allows women's witnesses even
though two women are counted the same as a man. Therefore, two
witnesses (shahidayni) according to the Koran counts four women
witnesses.

The last most striking household theme which also tends to be
gender biased is girls’ authority to decide their future partners. It
turns out that the lecturers are aware of this so that they have
included this theme in the course material they arrange and develop
in their respective universities. Some of them, for example, also
explained that Abu Hanifah had relatively different opinion from the
rest in which, according to him, a growing up girl (balighah) may
decide their future partner independently. Moreover, he thought that
she, either girl or widow, might also make their marriage contract as
long as the spuose is commensurate (kufi’ or in line with her in
various aspects) and able to afford the common local dowry (mahr
mithil) .31

However, they do not only deliver the opinion of Abu Hanifah
without the reason or context beyond. They generally explain that the
opinion which allows women to choose their own partner is based on
consideration that it is her who will go through her own married life.
Times have changed a lot of things along with fast development of
science and technology and globalization tide that it demands people
to rethink about what they used to thought and had opinion about.

The Feasibility of Figh Munakahah Material Course to Prevent
Divorce Cases

Universities or tertiary institutions with religious faculties do
not only have academic roles, but also social responsibilities to foster
and develop the community. Through the implementation of higher
education’s tri dharma, those universities find their space for

30Al-Jaziri, Al-Figh ‘Ala Al-Mazahib Al-Arba’Ah, 23-24.
31 Muhammad Ibn Ali al-Hanafi al-Haskafi, Al-Durr Al-Mukhtar, 3rd ed.
(Beirut: Dar al-Kutub al-Ilmiyyah, n.d.), 64.
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accomplishing the mission. They carry out education and learning
processes for students, promote research and development for the
academic circle, and devote lecturers as well students for community
service. For the last mission, they greatly help resolve existing social
issues, including divorce cases which the current numbers are
increasing day by day.

In this context, to prevent the increasing number of divorce rates
in Madura, Madurese universities have a very crucial and vital role.
PTKI based universities have much more responsibilities than general
tertiary institutions given their “Islam” label attachment although on
the other hand, general universities are also trying to promote Islamic
studies in the integration with social sciences.32 They are supposed to
be a center for brainstorming agenda and development of Islamic
mission not only among students, but also for Moslem society in
general.3® Accordingly, they have much more chance to accomplish
this mission due to their human resources” expertise in Islamic studies
with relevant curriculum and courses.

Therefore, one of the real actions that universities can do for
coping with this situation is to develop relevant course materials with
proper content, method and approach. They must formulate feasible
course materials to prevent divorce which society can easily apply.
Figh munakahah course is among the most highlighted points that
lecturers and universities need to pay much attention to not only
because it is a part of Islamic law in mu'amalah (human interaction)
scope, but also due to its urgencies for students and society.

Appropriate and feasible figh munakahah materials should
contain materials that complicate or discourage the divorce process
without impressing any prohibition. It also needs practical exposition,
not merely a therotical one. Unfortunately, the course materials of
those three universities are found not quite feasible to support the
mission. This is clear from references in which most of them come
from scholars of old jurisprudence schools. There only found a few
lecturers who explicitly mentioned contemporary references from

32Rafi’ah Gazali, “Tradisi Keilmuan Islam di Perguruan Tinggi Umum;
Suatu Tinjauan Di Bidang Hukum Islam dan Pranata Sosial,” Ijtimaiyya 6, no.
1, February (2013): 98.

BIshomuddin, Spektrum Pendidikan Islam (Malang: UMM Press, 1996), 81.
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modern thinkers even as secondary sources. It appears that figh
munakahah course material is still not feasible enough to contribute to
minimizing high rate divorce cases in Madura, especially in
Pamekasan and Sumenep Regencies. Neither have they provided a
solution for coping with the phenomenon.

A few lecturers are even still hesitant to walk out from authority
or hegemony of classical scholars about the concepts and essence of
marriage, equal rights and obligations between husband and wife, as
well as other issues which so far are viewed by textual approach. The
textual approach often leads to difficulties even threatens the
relevance of Islamic law in responding to the recent challenges and
current social change. It furthermore closely relates to the
characteristic of classical figh which centered on one particular school
with narrow mindset while ignoring society’s living law.34

However, it is important to note that in the sense of learning
method, lecturers have used proper delivery technique which does
not only rely on cognitive knowledge. They equipped students with
technical skill to solve real problems they likely deal with in the real
life through continual and gradual training. This makes them ready
and accustomed to cope with complicated society problem and
challenge.

This then comes as an irony considering that actually, those
lecturers support the concept to complicate divorce process.3
However, they are not brave enough to leave classical jurisprudence
references. The best thing that they can do is by developing delivery
methods to make students understand that permissibility for divorce
is not valid for any situation. They tell students that the permission
for divorce shouldn’t be understood in hagigi or absolute way. Instead,
it needs majazi (contextual) interpretation because the better choice is
avoiding divorce and maintaining the marriage when it is possible.

Additionally, they intensively equip students with tips for
finding a good and proper partner according to Prophet’s guidance
which prioritizes religious aspect. This is deemed important because

3Muhammad Jayus, “Menggagas Arah Baru Studi Hukum Islam di
Indonesia,” Al-’Adalah XI, no. 02 July (2013): 261.

$Mawardi, “The Lecturer of Figh Munakahat Subject in Faculty of Islamic
Religion, UIM Pamekasan, direct interview, May 3rd 2018.”
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criteria for a future spuose will determine the process to build sakinah
(peaceful), mawaddah (full of love) and rahmah (merciful) household.
Another strategy that the lecturers used is identifying some common
causes of divorce, such as polygamy. They accentuated that polygamy
is not a suggestion to do. Instead, it is only allowed under very strict
requirements which is almost impossible to fulfill without breaking
any rule? A lecturer even mentioned that instead of building a
sakinah, mawaddah and rahmah household relationship, polyamy is
destructing the household.

Another common cause of divorce is early marriage. This also
becomes one of issues that lecturers mentioned in class discussion
particularly about its disadvantages. Furthermore, they also explored
some causes that make this practice popular, ranging from parental
low wunderstanding on the marriage purpose, illiteracy on
reproductive health to minimum awareness on physchoogical and
physical threats on the children.?” Early marriage is also believed to be
triggered by very rushed decisions in resolving dating relationship
problems among teenagers. These all show that indirectly, lecturers
have taken part in preventing divorce in their surrounding
environment although this still needs much more improvement and
follow-up steps.

For instance, the course material of figh munakahah needs serious
review and development so that it can guide the public into new
perspective in dealing with contemporary problems. For instance,
early marriage should not always be solution for any adolescent
problems such as dating relationship or free sex. Review and
improvement of the course material will provide more complete
understanding on both concept of marriage and related problems,
including those that adolescence deal with, such as regarding with the
importance of maintaining reproductive health. It will be very

%Haq, “The Lecturer of Figh Munakahat Subject, Department of Islamic
Religion Education, IAIN Madura, direct interview on March 22nd 2018.”

’Masyhuri, “The Lecturer of Figh Munakahat Subject, Department of
Islamic Religion Education, INSTIKA Guluk-Guluk Sumenep, direct
interview, on March 24th 2018.”
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reasonable to include materials on the awareness of reproductive
health for children and teenagers at the course material.3

Moreover, formulating contextual and applicable course materials
require a variety of discussions and perspectives, including gender
equality on both right and obligation of each spuose. It also needs to
accentuate that marriage is not merely to justify an intimate
relationship, but rather to build a strong bond in building an eternal
family with the proportional concept of division of labor. This
becomes possible when all lecturers expand their insight and the
discussion models while being brave to move from doctrinaire-
normative point of view to non-doctrinaire-sociologists one or from
textual understanding to contextual ones.

This certainly does not mean randomly or irresponsible
contextual way of thinking without considering the type of normative
text either it is thawabit (constant, unable to change) or mutaghayyirat
(flexible, a subject to change). Instead, it is more about how to find
proper ways to treat the texts proportionally according to balanced or
moderate methodological corridors which are neither right nor left
extremes. Moderate figh munakahah means figh which seeks to combine
literary comprehension of the text and magasid al-shari'ah.

Another characteristic of moderate figh munakahah is its concern
to the aspects of the times, technology, and recent development of
society’s life. This is mainly because the study of Islamic law in any
tertiary institutions is suppossed to be responsive for dynamic needs
of Muslim communities both at the local and global levels.# To make
this comes true, Islamic universities, to be more specific, needs to
make themselves as centers of study which continuously update
epistemological concepts and knowledge to provide relevant
understanding among Muslim communities.

#Sanusi, “Konsep Pembelajaran Figh dalam Perspektif Kesehatan
Reproduksi,” Edukasia: Jurnal Penelitian Pendidikan Islam 10, no. 02 Agustus
(2015): 367.

%Muh. Nashiruddin, “Fikih Moderat dan Visi Keilmuan Syari'ah di Era
Global (Konsep dan Implementasinya pada Fakultas Syari‘ah IAIN
Surakarta,” Jurnal Hukum Diktum 14, no. 01 July (2014): 29.

M. Atho Mudzhar, “Kajian IImu-Ilmu Syariah di Perguruan Tinggi:
Sudahkah Merespon Tuntutan Masyarakat?,” Asy-Syir'ah; Jurnal Ilmu Syari’ah
dan Hukum 46, no. 02 July-December (2016): 369.
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Conclusion

This research results in some following findings: First, the
profile of figh munakahah materials in three Madurese Islamic
universities are in line with the aim and target of learning, students’
need and ability, easy to apply, and in line with respective syllabus
materials of each. However, most of references still come from
scholars of old jurisprudence schools which tend to use literal
perspectives while ignoring contemporary development. Second, the
development of figh munakahah material course occurred through the
production of text-books or lecture modules. The lecturers
furthermore change the course description at semester learning plan
by making proper adjustment to recent social change while
mainstreaming gender equality and divorce prevention effort,
particularly in explaining some fragile themes on gender injustice.
Third, the course materials have not been feasible and well
contributing to the divorce prevention particularly because the use of
old references which are textually based understanding and not
following current legal requirements as well as recent social changes.
However, the lecturers balance this by using proper delivery method
of learning to introduce students with moderate persepective on figh
munakahah.
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Patent has a prominent place in people’s lives, as it constitutes a
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countries and have political influence against other countries.
Therefore, the countries of the world have agreed to conduct
agreements to protect it, on top of which is the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS).
When the State of Indonesia agreed to sign this agreement, it
had to provide legal cover in the field of patent through Law
number 13 of 2016. After careful study of this law and Islamic
jurisprudence, including its principles, and its purposes, the
research sees that the Indonesian Law and Islamic
Jurisprudence agree that patent is considered as wealth and
property. So, they agree on the necessity of patent protection,
and punishing the aggressor. They also agree on the patent
exploitation, whether it is personal exploitation or through a
license contract. However, Islamic jurisprudence has
established controls for the exploitation of innocence, the most
important of which is that exploitation does not harm others.
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Abstract:

Many Muslim countries prohibit mosques opening because
social gathering is regarded as a high probable factor for
Corona Virus infection. This paper discusses different opinions
of some contemporary scholars on this issue from the Magasidi
perspective. It adopts an analytical method to explain the
opinions. Findings show that contemporary scholars are of two
group: The first group permits the mosques’ closure for
realizing the divine objective concerning to life protection out of
danger. The second thinks that the mosques’s closure amounts
to suspension of congregational prayer as one of Islamic
essential exterior rites. The findings illustrate that the life
protection constitutes a necessary benefit because putting life in
danger is a very serious harm. The life protection is more
important than congregational prayer’s objective which
complements the necessary objective of religious protection.
Moreover, it shares the spirit with the principle saying that any
means to achieving what is compulsory also becomes
compulsory accordingly. Above all, prohibition of
congregational prayer is just a momentary legal permit due to a
necessity on its merit the research recommends that religious
institution should make people aware to take all measures in
stopping the spread of Covid-19 pandemic.
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Jurnal Hukum dan Pranata Sosial

The Author Guidelines of “Al-1hkam: Jurnal Hukum dan

Pranata Sosial” since the publication year of 2015
(online).

1. Introduction

Al-Ihkam: Jurnal Hukum dan Pranata Sosial is a high-quality open-
access peer-reviewed research journal published by the Faculty
of Sharia, Institut Agama Islam Negeri Madura, Pamekasan,
East Java, Indonesia. This journal focuses on providing readers
with a better understanding of Islamic jurisprudence and law
concerning plurality and living values in Indonesian and
Southeast Asian society by publishing articles and research
reports.

Al-Ihkam: Jurnal Hukum dan Pranata Sosial specializes in Islamic
jurisprudence and Indonesian as well as Southeast Asian
Islamic law, and aims to communicate original research and
relevant current issues. This journal warmly welcomes
contributions from scholars of related disciplines. Al-Ihkam:
Jurnal Hukum dan Pranata Sosial has been available online since
June 1st, 2015. This journal is indexed in DOA]J, DIMENSION,
Indonesia Publication Index (IPI), Google Scholar, Indonesian
Scientific Journal Database (ISJD), and SINTA 2 (Accredited by
the Directorate General of Research And Development of the
Ministry of Research, Technology, and Higher Education of the
Republic of Indonesia Number 30 / E / KPT / 2019).

It aims primarily to facilitate scholarly and professional
discussion over current developments on Islamic jurisprudence



and law concerning Indonesian and Southeast Asian plurality
and living values. Publishing articles exclusively in English and
Arabic since 2019, the journal seeks to expand boundaries of
Indonesian and Southeast Asian Islamic law discourses to access
broader English or Arabic speaking contributors and readers
worldwide. Hence, it welcomes contributions from international
legal scholars, professionals, representatives of the courts,
executive authorities, researchers, and students.

Al-Ihkam: Jurnal Hukum dan Pranata Sosial contains topics
concerning Jurisprudence as well as Indonesian and Southeast
Asian Islamic law society. Novelty and recency of issues,
however, are the priority in publishing. The range of contents
covers established jurisprudence, Indonesian and Southeast
Asian Islamic law society, local culture, and various approaches
on legal studies such as comparative Islamic law, political
Islamic law, sociology of Islamic law and the likes.

How to Write the Title, the Name, and the Author’s Address

The title of the manuscript should be on the top of the first page
with the center text alignment. Meanwhile, the author’s name
(without academic degree) and the affiliation address of the
author should also be at the center text alignment under the title
of the article. The author should give two line spaces between
the title and his/her name. Then, the space between the author’s
affiliation address and the abstract title is one space. The
keywords must be written below the overall abstract for all
words in alphabetical order and be separated by semicolons
numbering three to five words. Additionally, the Indonesian
title of the article, if any, should be stated in English.

The responsible or corresponding author’s name must be
written first and then followed by the second, the third, and so
on. Communication regarding the article revision and the final
statement will be informed via email to the corresponding
author only. If there is more than one author, the author’s
names should be written down separated by comma (). If the



author’s name consists of at least two words, the first name
should not be shorted. If the author’s names are only one word,
it should be written as it is. However, in the online version, it
will be written in two words with the same name repeatedly for
the metadata indexing (Camdali and Tunc, 2006; Friedman,
2008). For each data retrieval or quoted from other references,
the author must write the reference source. References or
citations are written in the description/text by the author's
name and the year (Irwan & Salim, 1998). If there are more than
two authors, just write the name of the first author followed by
“etal.” (Bezuidenhout etal., 2009; Roeva, 2012). All references in
the text must be listed in the References section and vice versa,
all written in the References should be cited in the text (Wang et
al., 2011).

. The Manuscript General Guidelines

The manuscript text general guidelines are as follows:

1. The manuscript is the authentic research result that has
not been published yet in other publication media or
publishing houses.

2. The manuscript does not contain any plagiarism element.
To check the possibility of plagiarism, use the application
Turnitin. The article must below 20% of plagiarism. The
editorial board will directly reject the text that indicates
plagiarism.

3. The submission and the publication have no APCs,
submission charges, or another fees.

4. The manuscript article writing guidelines and template
can be downloaded at the home page of Al-Ihkam: Jurnal
Hukum dan Pranata Sosial website and are available in MS
Word (*.doc/*.docx) format.

5. The manuscript online submission procedure is available
at online submission guidelines in the next part.



10.

11.

Any inappropriate manuscript with Al-Ihkam: Jurnal
Hukum dan Pranata Sosial writing guidelines will get
returned to the author before the reviewing process.

The manuscript should contain several aspects of a
scientific article as follows: (a) the title of the article, (b)
the author’s name (no academic title), (c) the affiliated
author’s address, (d) the author’s email (e) the abstract
and the keywords, (f) the introduction, (g) the method
(h), the research findings and discussion (i), the
conclusion (j), the references.

The subtitles included in the discussion part (Introduction,
Methods, Finding and Discussion, and Conclusion) should be
numbered in the Arabic order starting from one. The
subtitles are written in the bold and title case format. It
uses the left text alignment without underline. The next
expanded subtitles should be in bold and sentence case
format using the left text alignment and the numbering
format level two.

The manuscript can be in either English or Arabic with
the standard language. The body of the paper must be
elaborated between 6500 - 7.000 words (maximum)
including abstract, references, and footnotes, written in
Book Antiqua Style, size: 11, line spacing: single. The
article is on B5-sized papers (176x250 mm) with custom
margins as follows: left 40 mm, right 30 mm, bottom 30
mm, and top 40 mm.

The words from uncommon or foreign languages are in
Italic format. Each paragraph starts 11 mm from the left
side border and there is no space among paragraphs. All
numbers are written in Arabic numbering format except
for the new sentence.

The tables and figures are placed in the text group. Each
figure and table must be given a title and be numbered in
Arabic format. The figure attachment should be
guaranteed well printable (font size, resolution, and line
space are clearly seen). The figure, the table, and the chart



should be placed in the center between text groups. If it
has a bigger size, it can be placed in the center of the
page. The table should not contain vertical lines, while
horizontal lines are allowed only for the important point.

4. The Guidelines for the Manuscript Body Text

The title of the manuscript: The title should be informative and
be written both briefly and clearly. It cannot diverse multi
interpretations. It has to be pinpoint with the issues that will be
discussed. The beginning word is written in the capital case and
symmetrically. The article title does not contain any uncommon
abbreviation. The main ideas should be written first and
followed then by their explanations. The article title should be
written within twelve words, 13pt-sized font, with the bold
selection and in the center text format. Meanwhile, the abstract
has to be within 250 words maximum and followed by four to
tive keywords.

Introduction: The introduction must contain (shortly and
consecutively) a general background and a literature review
(state of the art) as the basis of the brand new research question,
statements of the brand new scientific article, main research
problems, and the hypothesis (if any). In the final part of the
introduction, the purpose of the article writing should be stated.
In the scientific article format, it does not allow to write down
the references as in the research report. They should be
represented in the literature review to show the brand news of
the scientific article.

Method: The method aims to solve problems, including
analytical methods. The methods used in the problem solving of
the research are explained in this part.

Discussion and Result: Discussion and Result must be written
in the same part. They should be presented continuously
starting from the main result until supporting results and



equipped with a discussion. Figures and tables (if any) should
be put in the same part of this section and should be actively
edited by the editors.

Conclusion: This is the final part containing conclusions and
pieces of advice. The conclusions will be the answers to the
hypothesis, the research purposes, and the research discoveries.
The conclusion should not contain only the repetition of the
results and discussions. It should be the summary of the
research results as the author expects in the research purposes
or the hypothesis. The advice contains suggestions associated
with further ideas from the research.

Bibliography: All the references that are used in the article must
be listed in this part. In this part, all the used references must be
taken from primary sources (75% from all the references) that
were published in the last ten years. Each article should have at
least ten references.

. The Guidelines for Literature Reviews, Citations,

and References

Author may cite several articles from Al-Ihkam: Jurnal Hukum
dan Pranata Sosial. All the presented data or quotes in the article
taken from other author articles should attach the reference
sources. The references and literature review should use a
reference application management Mendeley The writing
format in Al-Ihkam: Jurnal Hukum dan Pranata Sosial follows the
format applied by Chicago Manual Citation Style:17th Ed.


http://www.mendeley.com/download-mendeley-desktop/

6. The Online Submission Manuscript Guidelines

The manuscript text submission must be through these
following steps:

1.

Firstly, the author should register as either an author or
reviewer (checking role as author or reviewer) in
the “Register” bottom.

After the registration step is completed, log in as author
then click on the “New Submission” column. The article
submission stage consists of five stages, namely: (1).
Start, (2). Upload Submission, (3). Enter Metadata, (4).
Upload Supplementary Files, (5). Confirmation.

In the “Start” column, choose Journal Section (Full
Article) and check all the checklists.

In the “Upload Submission” column, upload the
manuscript files in MS. Word format.

In the “Enter Metadata” column, fill in with all of the
author data and affiliation, including the journal title,
abstract, and indexing keywords.

In the “Upload Supplementary Files” column, the author is
allowed to upload supplementary files, the statement
letter, or any other else.

In the “Confirmation” column, click “Finish Submission” if
the data entered are all correct.

If the author has difficulties in the submission process through
the online system, please contact Al-Ihkam: Jurnal Hukum dan
Pranata Sosial editorial team at
email: alihkam@iainmadura.ac.id.
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